THE CONCEPT
OF LAW

SECOND EDITION

BY

H. L. A. HART

With a Postscript edited by
Penelope A. Bulloch and Joseph Raz

CLARENDON PRESS - OXFORD



Oxford University Press, Walton Street, Oxford 0x2 épe

Oxford New York

Athens Auckland Bangkok Bombay
Calcutta Cape Town Dar es Salaam Delhi

Florence. Hong Kong Istanbul Karachi
Kuala Lumpur Madras Madrid Melbourne

Mexico City Nairobi Paris Singapore

Taipei Tokyo Toronto
and associated companies in
Berlin 1badan

Oxford is a trade mark of Oxford University Press

Published in the United States
by Oxford University Press Inc., New York

© Oxford University Press 1961

First edition published 1961
Second edition published 1994
(with a new Postscript)

All rights reserved. No part of this publication may be reproduced,
stored in a retrieval system, or transmitted, in any form or by any means,
without the prior permission in writing of Oxford University Press.
Within the UK, exceptions are allowed in respect of any fair dealing for the
purpose of research or private study, or criticism or review, as permitted
under the Copyright, Designs and Patents Act, 1988, or in the case of
reprographic reproduction in accordance with the terms of the licences
issued by the Copyright Licensing Agency. Engquiries concerning
reproduction oulside these terms and in other countries should be
sent to the Rights Department, Oxford University Press,
at the address above

This book is sold subject to the condition that it shall not, by way
of trade or otherwise, be lent, re-sold, hired out or otherwise circulated
without the publisher’s prior consent in any form of binding or cover

other than that in which it is published and without a similar condition
including this condition being imposed on the subsequent purchaser

British Library Cataloguing in Publication Data
Data available

Library of Congress Cataloging in Publication Data

Data available
0-19-876122-8

5791086
Printed in Great Britain

on acid-free paper by
Biddles Ltd., Guildford and King’s Lynn



PREFACE

My aim in this book has been to further the understanding
of law, coercion, and morality as different but related social
phenomena. Though it is primarily designed for the student
of jurisprudence, I hope it may also be of use to those whose
chief interests are in moral or political philosophy, or in so-
ciology, rather than in law. The lawyer will regard the book
as an essay in analytical jurisprudence, for it is concerned
with the clarification of the general framework of legal thought,
rather than with the criticism of law or legal policy. More-
over, at many points, I have raised questions which may well
be said to be about the meanings of words. Thus I have
considered: how ‘being obliged’ differs from ‘having an obli-
gation’; how the statement that a rule is a valid rule of law
differs from a prediction of the behaviour of officials; what is
meant by the assertion that a social group observes a rule
and how this differs from and resembles the assertion that its
members habitually do certain things. Indeed, one of the
central themes of the book is that neither law nor any other
form of social structure can be understood without an appre-
ciation of certain crucial distinctions between two different
kinds of statement, which I have called ‘internal’ and ‘exter-
nal’ and which can both be made whenever social rules are
observed.

Notwithstanding its concern with analysis the book may
also be regarded as an essay in descriptive sociology; for the
suggestion that inquiries into the meanings of words merely
throw light on words is false. Many important distinctions,
which are not immediately obvious, between types of social
situation or relationships may best be brought to light by an
examination of the standard uses of the relevant expressions
and of the way in which these depend on a social context,
itself often left unstated. In this field of study it is particularly
true that we may use, as Professor J. L. Austin said, ‘a sharp-
ened awareness of words to sharpen our perception of the
phenomena’.
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I am heavily and obviously indebted to other writers;
indeed much of the book is concerned with the deficiencies of
a simple model of a legal system, constructed along the lines
of Austin’s imperative theory. But in the text the reader will
find very few references to other writers and very few foot-
notes. Instead, he will find at the end of the book extensive
notes designed to be read after each chapter; here the views
expressed in the text are related to those of my predecessors
and contemporaries, and suggestions are made as to the way
in which the argument may be further pursued in their writ-
ings. I have taken this course, partly because the argument of
the book is a continuous one; which comparison with other
theories would interrupt. But I have also had a pedagogic
aim: I hope that this arrangement may discourage the belief
that a book on legal theory is primarily a book from which
one learns what other books contain. So long as this belief is
held by those who write, little progress will be made in the
subject; and so long as it is held by those who read, the
educational value of the subject must remain very small.

I have been indebted for too long to too many friends to
be capable now of identifying all my obligations. But I have
a special debt to acknowledge to Mr A. M. Honoré whose
detailed criticisms exposed many confusions of thought and
infelicities of style. These I have tried to eliminate, but I fear
that much is left of which he would disapprove. I owe to
conversations with Mr G. A. Paul anything of value in the
political philosophy of this book and in its reinterpretation of
natural law, and I have to thank him for reading the proofs.
I am also most grateful to Dr Rupert Cross and Mr P. F.
Strawson, who read the text, for their beneficial advice and
criticism.

H. L. A. HART



EDITORS’ NOTE

WITHIN a few years of its publication The Concept Of Law
transformed the way jurisprudence was understood and stud-
ied in the English-speaking world and beyond. Its enormous
impact led to a multitude of publications discussing the book
and its doctrines, and not only in the context of legal theory,
but in political and moral philosophy too.

For many years Hart had it in mind to add a chapter to
7%e Concept of Law. He did not wish to tinker with the text
whose influence has been so great, and in accordance with his
wishes it is here published unchanged, except for minor cor-
rections. But he wanted to respond to the many discussions
of the book, defending his position against those who miscon-
strued it, refuting unfounded criticism, and—of equal im-
portance in his eyes—conceding the force of justified criticism
and suggesting ways of adjusting the book’s doctrines to meet
those points. That the new chapter, first thought of as a
preface, but finally as a postscript, was unfinished at the time
of his death was due only in part to his meticulous perfec-
tionisi. It was also due to persisting doubts about the wis-
dom of the project, and a nagging uncertainty whether he
could do justice to the vigour and insight of the theses of
the book as originally conceived. Nevertheless, and with many
interruptions, he persisted with work on the postscript and at
the time of his death the first of the two intended sections was
nearly complete.

When Jenifer Hart asked us to look at the drafts and
decide whether there was anything publishable there our
foremost thought was not to let anything be published that
Hart would not have been happy with. We were, therefore,
delighted to discover that for the most part the first section of
the postscript was in such a finished state. We found only
hand-written notes intended for the second section, and they
were too fragmentary and inchoate to be publishable. In con-
trast the first section existed in several versions, having been
typed, revised, retyped, and rerevised. Even the most recent
version was obviously not thought by him to be in a final
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state. There are numerous alterations in pencil and Biro.
Moreover, Hart did not discard earlier versions, but seems to
have continued to work on whichever version was to hand.
While this made the editorial task more difficult, the changes
introduced over the last two years were mostly changes of
stylistic nuance, which itself indicated that he was essentially
satisfied with the text as it was.

Our task was to compare the alternative versions, and where
they did not match establish whether segments of text which
appeared in only one of them were missing from the others
because he discarded them, or because he never had one
version incorporating all the emendations. The published text
includes all the emendations which were not discarded by
Hart, and which appear in versions of the text that he con-
tinued to revise. At times the text itself was incoherent. Often
this must have been the result of a misreading of a manu-
script by the typist, whose mistakes Hart did not always notice.
At other times it was no doubt due to the natural way in
which sentences get mangled in the course of composition, to
be sorted out at the final drafting, which he did not live to do.
In these cases we tried to restore the original text, or to re-
capture, with minimum intervention, Hart’s thought. One
special problem was presented by Section 6 (on discretion).
We found two versions of its opening paragraph, one in a
copy which ended at that point, and another in a copy con-
taining the rest of the section. As the truncated version was
in a copy incorporating many of his most recent revisions,
and was never discarded by him, and as it is consonant with
his general discussion in the postscript, we decided to allow
both versions to be published, the one which was not contin-
ued appearing in an endnote.

Hart never had the notes, mostly references, typed. He had
a hand-written version of the notes, the cues for which were
most easily traced in the earliest typed copy of the main text.
Later he occasionally added references in marginal comments,
but for the most part these were incomplete, sometimes indi-
cating no more than the need to trace the reference. Timothy
Endicott has checked all the references, traced all that were
incomplete, and added references where Hart quoted Dworkin
or closely paraphrased him without indicating a source.
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Endicott also corrected the text where the quotations were
inaccurate. In the course of this work, which involved exten-
sive research and resourcefulness, he has also suggested several
corrections to the main text, in line with the editorial guide-
lines set out above, which we gratefully incorporated.
There is no doubt in our mind that given the opportunity
Hart would have further polished and improved the text before
publishing it. But we believe that the published postscript con-
tains his considered response to many of Dworkin’s arguments.

P.A.B.
J.R.
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I
PERSISTENT QUESTIONS

I. PERPLEXITIES OF LEGAL THEORY

FEw questions concerning human society have been asked
with such persistence and answered by serious thinkers in
so many diverse, strange, and even paradoxical ways as the
question ‘What is law?’ Even if we confine our attention to
the legal theory of the last 150 years and neglect classical and
medieval speculation about the ‘nature’ of law, we shall find
a situation not paralleled in any other subject systematically
studied as a separate academic discipline. No vast literature
is dedicated to answering the questions ‘What is chemistry?’
or ‘What is medicine?’, as it is to the question ‘What is law?’
A few lines on the opening page of an elementary textbook is
all that the student of these sciences is asked to consider; and
the answers he is given are of a very different kind from those
tendered to the student of law. No one has thought it illumin-
ating or important to insist that medicine is ‘what doctors do
about illnesses’, or ‘a prediction of what doctors will do’, or
to declare that what is ordinarily recognized as a character-
istic, central part of chemistry, say the study of acids, is not
really part of chemistry at all. Yet, in the case of law, things
which at first sight look as strange as these have often been
said, and not only said but urged with eloquence and passion,
as if they were revelations of truths about law, long obscured
by gross misrepresentations of its essential nature.

‘What officials do about disputes is . . . the law itself’;' “The
prophecies of what the courts will do .. . . are what I mean by
the law’;® Statutes are ‘sources of Law ... not parts of the
Law itself’;® ‘Constitutional law is positive morality merely’;*
‘One shall not steal; if somebody steals he shall be punished.

' Llewellyn, The Bramble Busk (2nd edn., 1951), p. g.

* O. W. Holmes, “The Path of the Law’ in Collected Papers (1920), p. 173.

3 J. C. Gray, The Nature and Sources of the Law (1902), s. 276.

¢ Austin, The Province of Jurisprudence Determined (1832), Lecture VI (1954 edn.,

p- 259).
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... If at all existent, the first norm is contained in the second
norm which is the only genuine norm. . . . Law is the primary
norm which stipulates the sanction’.’

These are only a few of many assertions and denials con-
cerning the nature of law which at first sight, at least, seem
strange and paradoxical. Some of them seem to conflict with
the most firmly rooted beliefs and to be easily refutable; so
that we are tempted to reply, ‘Surely statutes are law, at least
one kind of law even if there are others™ ‘Surely law cannot
just mean what officials do or courts will do, since it takes a
law to make an official or a court’.

Yet these seemingly paradoxical utterances were not made
by visionaries or philosophers professionally concerned to
doubt the plainest deliverances of common sense. They are
the outcome of prolonged reflection on law made by men who
were primarily lawyers, concerned professionally either to
teach or practise law, and in some cases to administer it as
judges. Moreover, what they said about law actually did in
their time and place increase our understanding of it. For,
understood in their context, such statements are bo#% illumin-
ating and puzzling: they are more like great exaggerations of
some truths about law unduly neglected, than cool defini-
tions. They throw a light which makes us see much in law
that lay hidden; but the light is so bright that it blinds us to
the remainder and so leaves us still without a clear view of
the whole.

To this unending theoretical debate in books we find a
strange contrast in the ability of most men to cite, with ease
and confidence, examples of law if they are asked to do so.
Few Englishmen are unaware that there is a law forbidding
murder, or requiring the payment of income tax, or specify-
ing what must be done to make a valid will. Virtually every-
one except the child or foreigner coming across the English
word ‘law’ for the first time could easily multiply such exam-
ples, and most people could do more. They could describe, at
least in outline, how to find out whether something is the law
in England; they know that there are experts to consult and
courts with a final authoritative voice on all such questions.

* Kelsen, General Theory of Law and State (1949), p. 61.
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Much more than this is quite generally known. Most educated
people have the idea that the laws in England form some sort
of system, and that in France or the United States or Soviet
Russia and, indeed, in almost every part of the world which
is thought of as a separate ‘country’ there are legal systems
which are broadly similar in structure in spite of important
differences. Indeed an education would have seriously failed
if it left people in ignorance of these facts, and we would hardly
think it a mark of great sophistication if those who knew this
could also say what are the important points of similarity
between different legal systems. Any educated man might be
expected to be able to identify these salient features in some
such skeleton way as follows. They comprise (i) rules forbid-
ding or enjoining certain types of behaviour under penalty;
(ii) rules requiring people to compensate those whom they
injure in certain ways; (iii) rules specifying what must be
done to make wills, contracts or other arrangements which
confer rights and create obligations; (iv) courts to determine
what the rules are and when they have been broken, and to
fix the punishment or compensation to be paid; (v) a legislature
to make new rules and abolish old ones.

If all this is common knowledge, how is it that the question
‘What is law?’ has persisted and so many various and extra-
ordinary answers have been given to it? Is it because, besides
the clear standard cases constituted by the legal systems of
modern states, which no one in his senses doubts are legal
systems, there exist also doubtful cases, and about their ‘legal
quality’ not only ordinary educated men but even lawyers
hesitate? Primitive law and international law are the foremost
of such doubtful cases, and it is notorious that many find that
there are reasons, though usually not conclusive ones, for
denying the propriety of the now conventional use of the word
‘law’ in these cases. The existence of these questionable or
challengeable cases has indeed given rise to a prolonged and
somewhat sterile controversy, but surely they cannot account
for the perplexities about the general nature of law expressed
by the persistent question ‘What is law?’ That these cannot
be the root of the difficulty seems plain for two reasons.

First, it is quite obvious why hesitation is felt in these cases.
International law lacks a legislature, states cannot be brought
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before international courts without their prior consent, and
there is no centrally organized effective system of sanctions.
Certain types of primitive law, including those out of which
some contemporary legal systems may have gradually evolved,
similarly lack these features, and it is perfectly clear to every-
one that it is their deviation in these respects from the standard
case ‘which makes their classification appear questionable.
There is no mystery about this.

Secondly, it is not a peculiarity of complex terms like ‘law’
and ‘legal system’ that we are forced to recognize both clear
standard cases and challengeable borderline cases. It is now
a familiar fact (though once too little stressed) that this dis-
tinction must be made in the case of almost every general
term which we use in classifying features of human life and
of the world in which we live. Sometimes the difference be-
tween the clear, standard case or paradigm for the use of an
expression and the questionable cases is only a matter of
degree. A man with a shining smooth pate is clearly bald;
another with a luxuriant mop clearly is not; but the question
whether a third man, with a fringe of hair here and there, is
bald might be indefinitely disputed, if it were thought worth
while or any practical issue turned on it.

Sometimes the deviation from the standard case is not a
mere matter of degree but arises when the standard case is in
fact a complex of normally concomitant but distinct elements,
some one or more of which may be lacking in the cases open
to challenge. Is a flying boat a ‘vessel’? Is it still ‘chess’ if the
game is played without a queen? Such questions may be in-
structive because they force us to reflect on, and make ex-
plicit, our conception of the composition of the standard case;
but it is plain that what may be called the borderline aspect
of things is too common to account for the long debate about
law. Moreover, only a relatively small and unimportant part
of the most famous and controversial theories of law are con-
cerned with the propriety of using the expressions ‘primitive
law’ or ‘international law’ to describe the cases to which they
are conventionally applied.

When we reflect on the quite general ability of people to
recognize and cite examples of laws and on how much is
generally known about the standard case of a legal system, it
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might seem that we could easily put an end to the persistent
question, ‘What is law?’, simply by issuing a series of remind-
ers of what is already familiar. Why should we not just repeat
the skeleton account of the salient features of a municipal
legal system which, perhaps optimistically, we put (on page
3) into the mouth of an educated man? We can then simply
say, ‘Such is the standard case of what is meant by “law’” and
“legal system”; remember that besides these standard cases
you will also find arrangements in social life which, while
sharing some of these salient features, also lack others of them.
These are disputed cases where there can be no conclusive
argument for or against their classification as law.’

Such a way with the question would be agreeably short.
But it would have nothing else to recommend it. For, in the
first place, it is clear that those who are most perplexed by
the question ‘What is law?’ have not forgotten and need no
reminder of the familiar facts which this skeleton answer
offers them. The deep perplexity which has kept alive the ques-
tion, is not ignorance or forgetfulness or inability to recognize
the phenomena to which the word ‘law’ commonly refers.
Moreover, if we consider the terms of our skeleton account of
a legal system, it is plain that it does little more than assert
that in the standard, normal case laws of various sorts go
together. This is so because both a court and a legislature,
which appear in this short account as typical elements of a
standard legal system, are themselves creatures of law. Only
when there are certain types of laws giving men jurisdiction
to try cases and authority to make laws do they constitute a
court or a legislature.

This short way with the question, which does little more
than remind the questioner of the existing conventions gov-
erning the use of the words ‘law’ and ‘legal system’, is therefore
useless. Plainly the best course is to defer giving any answer
to the query ‘What is law?’ until we have found out what it
is about law that has in fact puzzled those who have asked or
attempted to answer it, even though their familiarity with the
law and their ability to recognize examples are beyond ques-
tion. What more do they want to know and why do they want
to know it? To this question something like a general answer
can be given. For there are certain recurrent main themes
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which have formed a constant focus of argument and counter-
argument about the nature of law, and provoked exaggerated
and paradoxical assertions about law such as those we have
already cited. Speculation about the nature of law has a long
and complicated history; yet in retrospect it is apparent that
it has centred almost continuously upon a few principal issues.
These were not gratuitously chosen or invented for the pleas-
ure of academic discussion; they concern aspects of law which
seem naturally, at all times, to give rise to misunderstanding,
so that confusion and a consequent need for greater clarity
about them may coexist even in the minds of thoughtful men
with a firm mastery and knowledge of the law.

2. THREE RECURRENT ISSUES

We shall distinguish here three such principal recurrent is-
sues, and show later why they come together in the form of
a request for a definition of law or an answer to the question
‘What is law?’, or in more obscurely framed questions such as
‘What is the nature (or the essence) of law?’

Two of these issues arise in the following way. The most
prominent general feature of law at all times and places is
that its existence means that certain kinds of human conduct
are no longer optional, but in some sense obligatory. Yet this
apparently simple characteristic of law is not in fact a simple
one; for within the sphere of non-optional obligatory conduct
we can distinguish different forms. The first, simplest sense in
which conduct is no longer optional, is when one man is
forced to do what another tells him, not because he is phys-
ically compelled in the sense that his body is pushed or pulled
about, but because the other threatens him with unpleasant
consequences if he refuses. The gunman orders his victim to
hand over his purse and threatens to shoot if he refuses; if the
victim complies we refer to the way in which he was forced
to do so by saying that he was obliged to do so. To some it has
seemed clear that in this situation where one person gives
another an order backed by threats, and, in this sense of
‘oblige’, obliges him to comply, we have the essence of law,
or at least ‘the key to the science of jurisprudence’.’ This is

' Austin, op. cit., Lecture I, p. 13. He adds ‘and morals’.
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the starting-point of Austin’s analysis by which so much
English jurisprudence has been influenced.

There is of course no doubt that a legal system often presents
this aspect among others. A penal statute declaring certain
conduct to be an offence and specifying the punishment to
which the offender is liable, may appear to be the gunman
situation writ large; and the only difference to be the rela-
tively minor one, that in the case of statutes, the orders are
addressed generally to a group which customarily obeys such
orders. But attractive as this reduction of the complex phe-
nomena of law to this simple element may seem, it has been
found, when examined closely, to be a distortion and a source
of confusion even in the case of a penal statute where an ana-
lysis in these simple terms seems most plausible. How then
do law and legal obligation differ from, and how are they
related to, orders backed by threats? This at all times has
been one cardinal issue latent in the question ‘What is law?’.

A second such issue arises from a second way in which
conduct may be not optional but obligatory. Moral rules im-
pose obligations and withdraw certain areas of conduct from
the free option of the individual to do as he likes. Just as a
legal system obviously contains elements closely connected
with the simple cases of orders backed by threats, so equally
obviously it contains elements closely connected with certain
aspects of morality. In both cases alike there is a difficulty in
identifying precisely the relationship and a temptation to see
in the obviously close connection an identity. Not only do law
and morals share a vocabulary so that there are both legal
and moral obligations, duties, and rights; but all municipal
legal systems reproduce the substance of certain fundamental
moral requirements. Killing and the wanton use of violence
are only the most obvious examples of the coincidence be-
tween the prohibitions of law and morals. Further, there is
one idea, that of justice which seems to unite both fields: it is
both a virtue specially appropriate to law and the most legal
of the virtues. We think and talk of ‘justice according to law’
and yet also of the justice or injustice ¢f the laws.

These facts suggest the view that law is best understood
as a ‘branch’ of morality or justice and that its congruence
with the principles of morality or justice rather than its
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incorporation of orders and threats is of its ‘essence’. This is
the doctrine characteristic not only of scholastic theories of
natural law but of some contemporary legal theory which is
critical of the legal ‘positivism’ inherited from Austin. Yet
here again theories that make this close assimilation of law to
morality seem, in the end, often to confuse one kind of obli-
gatory conduct with another, and to leave insufficient room for
differences in kind between legal and moral rules and for
divergences in their requirements. These are at least as im-
portant as the similarity and convergence which we may also
find. So the assertion that ‘an unjust law is not a law’* has
the same ring of exaggeration and paradox, if not falsity, as
‘statutes are not laws’ or ‘constitutional law is not law’. It is
characteristic of the oscillation between extremes, which make
up the history of legal theory, that those who have seen in
the close assimilation of law and morals nothing more than a
mistaken inference from the fact that law and morals share a
common vocabulary of rights and duties, should have pro-
tested against it in terms equally exaggerated and paradox-
ical. “The prophecies of what the courts will do in fact, and
nothing more pretentious, are what I mean by the law.””

The third main issue perennially prompting the question
‘What is law?’ is a more general one. At first sight it might
seem that the statement that a legal system consists, in gen-
eral at any rate, of rules could hardly be doubted or found
difficult to understand. Both those who have found the key to
the understanding of law in the notion of orders backed by
threats, and those who have found it in its relation to moral-
ity or justice, alike speak of law as containing, if not consisting
largely of, rules. Yet dissatisfaction, confusion, and uncertainty
concerning this seemingly unproblematic notion underlies
much of the perplexity about the nature of law. What are
rules? What does it mean to say that a rule exists? Do courts
really apply rules or merely pretend to do so? Once the notion
is queried, as it has been especially in the jurisprudence of
this century, major divergencies in opinion appear. These we
shall merely outline here.

' ‘Non videtur esse lex quae justa non fuerit’: St. Augustine I, De Libero Arbitrio,
5, Aquinas, Summa Theologica, Qu. xcv, Arts. 2, 4. 2 Holmes, loc. cit.
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It is of course true that there are rules of many different
types, not only in the obvious sense that besides legal rules
there are rules of etiquette and of language, rules of games
and clubs, but in the less obvious sense that even within any
one of these spheres, what are called rules may originate in
different ways and may have very different relationships to
the conduct with which they are concerned. Thus even within
the law some rules are made by legislation; others are not
made by any such deliberate act. More important, some rules
are mandatory in the sense that they require people to be-
have in certain ways, e.g. abstain from violence or pay taxes,
whether they wish to or not; other rules such as those pre-
scribing the procedures, formalities, and conditions for the
making of marriages, wills, or contracts indicate what people
should do to give effect to the wishes they have. The same
contrast between these two types of rule is also to be seen
between those rules of a game which veto certain types of
conduct under penalty (foul play or abuse of the referee) and
those which specify what must be done to score or to win. But
even if we neglect for the moment this complexity and con-
sider only the first sort of rule (which is typical of the crimi-
nal law) we shall find, even among contemporary writers, the
widest divergence of view as to the meaning of the assertion
that a rule of this simple mandatory type exists. Some indeed
find the notion utterly mysterious.

The account which we are at first perhaps naturally tempt-
ed to give of the apparently simple idea of a mandatory rule
has soon to be abandoned. It is that to say that a rule exists
means only that a group of people, or most of them, behave
‘as a rule’ i.e. generally, in a specified similar way in certain
kinds of circumstances. So to say that in England there is a
rule that a man must not wear a hat in church or that one
must stand up when ‘God Save the Queen’ is played means,
on this account of the matter, only that most people generally
do these things. Plainly this is not enough, even though it
conveys part of what is meant. Mere convergence in behavi-
our between members of a social group may exist (all may
regularly drink tea at breakfast or go weekly to the cinema)
and yet there may be no rule requiring it. The difference be-
tween the two social situations of mere convergent behaviour
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and the existence of a social rule shows itself often linguist-
ically. In describing the latter we may, though we need not,
make use of certain words which would be misleading if we
meant only to assert the former. These are the words ‘must’,
‘should’, and ‘ought to’, which in spite of differences share
certain common functions in indicating the presence of a rule
requiring certain conduct. There is in England no rule, nor is
it true, that everyone must or ought to or should go to the
cinema each week: it is only true that there is regular resort
to the cinema each week. But there is a rule that a man must
bare his head in church.

What then is the crucial difference between merely conver-
gent habitual behaviour in a social group and the existence of
a rule of which the words ‘must’, ‘should’, and ‘ought to’ are
often a sign? Here indeed legal theorists have been divided,
especially in our own day when several things have forced
this issue to the front. In the case of legal rules it is very often
held that the crucial difference (the element of ‘must’ or
‘ought’) consists in the fact that deviations from certain types
of behaviour will probably meet with hostile reaction, and in
the case of legal rules be punished by officials. In the case of
what may be called mere group habits, like that of going
weekly to the cinema, deviations are not met with punish-
ment or even reproof; but wherever there are rules requiring
certain conduct, even non-legal rules like that requiring men
to bare their heads in church, something of this sort is likely
to result from deviation. In the case of legal rules this predict-
able consequence is definite and officially organized, whereas
in the non-legal case, though a similar hostile reaction to devia-
tion is probable, this is not organized or definite in character.

It is obvious that predictability of punishment is one im-
portant aspect of legal rules; but it is not possible to accept
this as an exhaustive account of what is meant by the state-
ment that a social rule exists or of the element of ‘must’ or
‘ought’ involved in rules. To such a predictive account there
are many objections, but one in particular, which character-
izes a whole school of legal theory in Scandinavia, deserves
careful consideration. It is that if we look closely at the ac-
tivity of the judge or official who punishes deviations from
legal rules (or those private persons who reprove or criticize



PERSISTENT QUESTIONS 18

deviations from non-legal rules), we see that rules are involved
in this activity in a way which this predictive account leaves
quite unexplained. For the judge, in punishing, takes the rule
as his guide and the breach of the rule as his reason and jus-
tification for punishing the offender. He does not look upon the
rule as a statement that he and others are likely to punish
deviations, though a spectator might look upon the rule in
just this way. The predictive aspect of the rule (though real
enough) is irrelevant to his purposes, whereas its status as a
guide and justification is essential. The same is true of infor-
mal reproofs administered for the breach of non-legal rules.
These too are not merely predictable reactions to deviations,
but something which existence of the rule guides and is held
to justify. So we say that we reprove or punish a man because
he has broken the rule: and not merely that it was probable
that we would reprove or punish him.

Yet among critics who have pressed these objections to the
predictive account some confess that there is something ob-
scure here; something which resists analysis in clear, hard,
factual terms. What can there be in a rule apart from regular
and hence predictable punishment or reproof of those who
deviate from the usual patterns of conduct, which distinguishes
it from a mere group habit? Can there really be something
over and above these clear ascertainable facts, some extra
element, which guides the judge and justifies or gives him a
reason for punishing? The difficulty of saying what exactly
this extra element is has led these critics of the predictive
theory to insist at this point that all talk of rules, and the
corresponding use of words like ‘must’, ‘ought’, and ‘should’,
is fraught with a confusion which perhaps enhances their
importance in men’s eyes but has no rational basis. We merely
think, so such critics claim, that there is something in the rule
which binds us to do certain things and guides or justifies us
in doing them, but this is an illusion even if it is a useful one.
All that there is, over and above the clear ascertainable facts
of group behaviour and predictable reaction to deviation, are
our own powerful ‘feelings’ of compulsion to behave in
accordance with the rule and to act against those who do not.
We do not recognize these feelings for what they are but
imagine that there is something external, some invisible part
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of the fabric of the universe guiding and controlling us in
these activities. We are here in the realm of fiction, with
which it is said the law has always been connected. It is only
because we adopt this fiction that we can talk solemnly of the
government ‘of laws not men’. This type of criticism, what-
ever the merits of its positive contentions, at least calls for
further elucidation of the distinction between social rules
and mere convergent habits of behaviour. This distinction is
crucial for the understanding of law, and much of the early
chapters of this book is concerned with it.

Scepticism about the character of legal rules has not, how-
ever, always taken the extreme form of condemning the very
notion of a binding rule as confused or fictitious. Instead, the
most prevalent form of scepticism in England and the United
States invites us to reconsider the view that a legal system
wholly, or even primarily, consists of rules. No doubt the courts
so frame their judgments as to give the impression that their
decisions are the necessary consequence of predetermined rules
whose meaning is fixed and clear. In very simple cases this
may be so; but in the vast majority of cases that trouble the
courts, neither statutes nor precedents in which the rules are
allegedly contained allow of only one result. In most impor-
tant cases there is always a choice. The judge has to choose
between alternative meanings to be given to the words of a
statute or between rival interpretations of what a precedent
‘amounts to’. It is only the tradition that judges ‘find’ and do
not ‘make’ law that conceals this, and presents their decisions
as if they were deductions smoothly made from clear pre-
existing rules without intrusion of the judge’s choice. Legal
rules may have a central core of undisputed meaning, and in
some cases it may be difficult to imagine a dispute as to the
meaning of a rule breaking out. The provision of s. g of the
Wills Act, 1837, that there must be two witnesses to a will
may not seem likely to raise problems of interpretation. Yet
all rules have a penumbra of uncertainty where the judge
must choose between alternatives. Even the meaning of the
innocent-seeming provision of the Wills Act that the testator
must sign the will may prove doubtful in certain circumstances.
What if the testator used a pseudonym? Or if his hand was
guided by another? Or if he wrote his initials only? Or if he
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put his full, correct, name unaided, but at the top of the first
page instead of at the bottom of the last? Would all these
cases be ‘signing’ within the meaning of the legal rule?

If so much uncertainty may break out in humble spheres
of private law, how much more shall we find in the magnilo-
quent phrases of a constitution such as the Fifth and Four-
teenth Amendments to the Constitution of the United States,
providing that no person shall be ‘deprived of life liberty or
property without due process of law’? Of this one writer’ has
said that the true meaning of this phrase is really quite clear.
It means ‘no w shall be x or y without z where w, x, ¥, and
z can assume any values within a wide range’. To cap the tale
sceptics remind us that not only are the rules uncertain, but
the court’s interpretation of them may be not only. authorita-
tive but final. In view of all this, is not the conception of law
as essentially a matter of rules a gross exaggeration if not a
mistake? Such thoughts lead to the paradoxical denial which
we have already cited: ‘Statutes are sources of law, not part
of the law itself.”

3. DEFINITION

Here then are the three recurrent issues: How does law differ
from and how is it related to orders backed by threats? How
does legal obligation differ from, and how is it related to,
moral obligation? What are rules and to what extent is law
an affair of rules? To dispel doubt and perplexity on these
three issues has been the chief aim of most speculation about
the ‘nature’ of law. It is possible now to see why this specu-
lation has usually been conceived as a search for the def-
inition of law, and also why at least the familiar forms of
definition have done so little to resolve the persistent difficul-
ties and doubts. Definition, as the word suggests, is primarily
a matter of drawing lines or distinguishing between one kind
of thing and another, which language marks off by a separate
word. The need for such a drawing of lines is often felt by
those who are perfectly at home with the day-to-day use of the
word in question, but cannot state or explain the distinctions

' J. D. March, ‘Sociological Jurisprudence Revisited’, 8 Stanford Law Review (1956),
p. 518. * Gray, loc. cit.
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which, they sense, divide one kind of thing from another. All
of us are sometimes in this predicament: it is fundamentally
that of the man who says, ‘I can recognize an elephant when
I see one but I cannot define it.” The same predicament was
expressed by some famous words of St Augustine' about the
notion of time. ‘What then is time? If no one asks me I know:
if I wish to explain it to one that asks I know not.” It is in this
way that even skilled lawyers have felt that, though they know
the law, there is much about law and its relations to other
things that they cannot explain and do not fully understand.
Like a man who can get from one point to another in a
familiar town but cannot explain or show others how to do it,
those who press for a definition need a map exhibiting clearly
the relationships dimly felt to exist between the law they know
and other things.

Sometimes in such cases a definition of a word can supply
such a map: at one and the same time it may make explicit
the latent principle which guides our use of a word, and may
exhibit relationships between the type of phenomena to which
we apply the word and other phenomena. It is sometimes
said that definition is ‘merely verbal’ or ‘just about words’;
but this may be most misleading where the expression de-
fined is one in current use. Even the definition of a triangle
as a ‘three-sided rectilinear figure’, or the definition of an
elephant as a ‘quadruped distinguished from others by its
possession of a thick skin, tusks, and trunk’, instructs us in a
humble way both as to the standard use of these words and
about the things to which the words apply. A definition of
this familiar type does two things at once. It simultaneously
provides a code or formula translating the word into other
well-understood terms and locates for us the kind of thing to
which the word is used to refer, by indicating the features
which it shares in common with a wider family of things and
those which mark it off from others of that same family. In
searching for and finding such definitions we ‘are looking not
merely at words . . . but also at the realities we use words to
talk about. We are using a sharpened awareness of words to
sharpen our perception of the phenomena.’

t Confessiones, Xiv. 17.
* J. L. Austin, ‘A Plea for Excuses’, Proceedings of the Aristotelian Society, vol. 57 (1956—
7), p. 8



PERSISTENT QUESTIONS 15

This form of definition (per genus et differentiam) which we
see in the simple case of the triangle or elephant is the sim-
plest and to some the most satisfying, because it gives us a
form of words which can always be substituted for the word
defined. But it is not always available nor, when it is avail-
able, always illuminating. Its success depends on conditions
which are often not satisfied. Chief among these is that there
should be a wider family of things or genus, about the char-
acter of which we are clear, and within which the definition
locates what it defines; for plainly a definition which tells us
that something is a member of a family cannot help us if we
have only vague or confused ideas as to the character of the
family. It is this requirement that in the case of law renders
this form of definition useless, for here there is no familiar
well-understood general category of which law is a member.
The most obvious candidate for use in this way in a definition
of law is the general family of rules of behaviour; yet the concept
of a rule as we have seen is as perplexing as that of law itself,
so that definitions of law that start by identifying laws as a
species of rule usually advance our understanding of law no
further. For this, something more fundamental is required
than a form of definition which is successfully used to locate
some special, subordinate, kind within some familiar, well-
understood, general kind of thing.

There are, however, further formidable obstacles to the
profitable use of this simple form of definition in the case of
law. The supposition that a general expression can be defined
in this way rests on the tacit assumption that all the instances
of what is to be defined as triangles and elephants have com-
mon characteristics which are signified by the expression
defined. Of course, even at a relatively elementary stage, the
existence of borderline cases is forced upon our attention, and
this shows that the assumption that the several instances of
a general term must have the same characteristics may be
dogmatic. Very often the ordinary, or even the technical, usage
of a term is quite ‘open’ in that it does not forbid the extension
of the term to cases where only some of the normally con-
comitant characteristics are present. This, as we have already
observed, is true of international law and of certain forms of
primitive law, so that it is always possible to argue with plau-
sibility for and against such an extension. What is more
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important is that, apart from such borderline cases, the sev-
eral instances of a general term are often linked together in
quite different ways from that postulated by the simple form
of definition. They may be linked by analogy as when we
speak of the ‘foot’ of a man and also of the ‘foot’ of a moun-
tain. They may be linked by different relationships to a central
element. Such a unifying principle is seen in the application
of the word ‘healthy’ not only to a man but to his complexion
and to his morning exercise; the second being a sign and the
third a cause of the first central characteristic. Or again—and
here perhaps we have a principle similar to that which unifies
the different types of rules which make up a legal system—
the several instances may be different constituents of some
complex activity. The use of the adjectival expression ‘rail-
way’ not only of a train but also of the lines, of a station, of
a porter, and of a limited company, is governed by this type
of unifying principle.

There are of course many other kinds of definition besides
the very simple traditional form which we have discussed,
but it seems clear, when we recall the character of the three
main issues which we have identified as underlying the recur-
rent question ‘What is law?’, that nothing concise enough to
be recognized as a definition could provide a satisfactory
answer to it. The underlying issues are too different from
each other and too fundamental to be capable of this sort of
resolution. This the history of attempts to provide concise
definitions has shown. Yet the instinct which has often brought
these three questions together under a single question or re-
quest for definition has not been misguided; for, as we shall
show in the course of this book, it is possible to isolate and
characterize a central set of elements which form a common
part of the answer to all three. What these elements are and
why they deserve the important place assigned to them in
this book will best emerge, if we first consider, in detail, the
deficiencies of the theory which has dominated so much
English jurisprudence since Austin expounded it. This is the
claim that the key to the understanding of law is to be found
in the simple notion of an order backed by threats, which
Austin himself termed a ‘command’. The investigation of the
deficiencies of this theory occupies the next three chapters. In
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criticizing it first and deferring to the later chapters of this
book consideration of its main rival, we have consciously
disregarded the historical order in which modern legal theory
has developed; for the rival claim that law is best understood
through its ‘necessary’ connection with morality is an older
doctrine which Austin, like Bentham before him, took as a
principal object of attack. Our excuse, if one is needed, for
this unhistorical treatment, is that the errors of the simple
imperative theory are a better pointer to the truth than those
of its more complex rivals.

At various points in this book the reader will find discus-
sions of the borderline cases where legal theorists have felt
doubts about the application of the expression ‘law’ or ‘legal
system’, but the suggested resolution of these doubts, which
he will also find here, is only a secondary concern of the book.
For its purpose is not to provide a definition of law, in the
sense of a rule by reference to which the correctness of the use
of the word can be tested; it is to advance legal theory by
providing an improved analysis of the distinctive structure of
a municipal legal system and a better understanding of the
resemblances and differences between law, coercion, and
morality, as types of social phenomena. The set of elements
identified in the course of the critical discussion of the next
three chapters and described in detail in Chapters V and VI
serve this purpose in ways which are demonstrated in the rest
of the book. It is for this reason that they are treated as the
central elements in the concept of law and of prime impor-
tance in its elucidation.
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LAWS, COMMANDS, AND ORDERS

I. VARIETIES OF IMPERATIVES

THE clearest and the most thorough attempt to analyse the
concept of law in terms of the apparently simple elements of
commands and habits, was that made by Austin in the Province
of Jurisprudence Determined. In this and the next two chapters
we shall state and criticize a position which is, in substance,
the same as Austin’s doctrine but probably diverges from it
at certain points. For our principal concern is not with Austin
but with the credentials of a certain type of theory which has
perennial attractions whatever its defects may be. So we have
not hesitated where Austin’s meaning is doubtful or where
his views seem inconsistent to ignore this and to state a clear
and consistent position. Moreover, where Austin merely gives
hints as to ways in which criticisms might be met, we have
developed these (in part along the lines followed by later the-
orists such as Kelsen) in order to secure that the doctrine we
shall consider and criticize is stated in its strongest form.
In many different situations in social life one person may
express a wish that another person should do or abstain from
doing something. When this wish is expressed not merely as
a piece of interesting information or deliberate self-revelation
but with the intention that the person addressed should con-
form to the wish expressed, it is customary in English and
many other languages, though not necessary, to use a special
linguistic form called the imperative mood, ‘Go home!” ‘Come
here!” ‘Stop!” ‘Do not kill him!” The social situations in which
we thus address others in imperative form are extremely di-
verse; yet they include some recurrent main types, the impor-
tance of which is marked by certain familiar classifications.
‘Pass the salt, please’, is usually a mere request, since normally
it is addressed by the speaker to one who is able to render him
a service, and there is no suggestion either of any great urgency
or any hint of what may follow on failure to comply. ‘Do not
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kill me’, would normally be uttered as a plea where the speaker
is at the mercy of the person addressed or in a predicament
from which the latter has the power to release him. ‘Don’t
move’, on the other hand, may be a warning if the speaker
knows of some impending danger to the person addressed (a
snake in the grass) which his keeping still may avert.

The varieties of social situation in which use is character-
istically, though not invariably, made of imperative forms of
language are not only numerous but shade into each other;
and terms like ‘plea’, ‘request’, or ‘warning’, serve only to
make a few rough discriminations. The most important of
these situations is one to which the word ‘imperative’ seems
specially appropriate. It is that illustrated by the case of the
gunman who says to the bank clerk, ‘Hand over the money
or I will shoot.” Its distinctive feature which leads us to speak
of the gunman ordering not merely asking, still less pleading with
the clerk to hand over the money, is that, to secure compli-
ance with his expressed wishes, the speaker threatens to do
something which a normal man would regard as harmful or
unpleasant, and renders keeping the money a substantially
less eligible course of conduct for the clerk. If the gunman
succeeds, we would describe him as having coerced the clerk,
and the clerk as in that sense being in the gunman’s power.
Many nice linguistic questions may arise over such cases: we
might properly say that the gunman ordered the clerk to hand
over the money and the clerk obeyed, but it would be some-
what misleading to say that the gunman gave an order to the
clerk to hand it over, since this rather military-sounding phrase
suggests some right or authority to give orders not present in
our case. It would, however, be quite natural to say that the
gunman gave an order to his henchman to guard the door.

We need not here concern ourselves with these subtleties.
Although a suggestion of authority and deference to authority
may often attach to the words ‘order’ and ‘obedience’, we
shall use the expressions ‘orders backed by threats’ and
‘coercive orders’ to refer to orders which, like the gunman’s,
are supported only by threats, and we shall use the words
‘obedience’ and ‘obey’ to include compliance with such orders.
It is, however, important to notice, if only because of the great
influence on jurists of Austin’s definition of the notion of a
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command, that the simple situation, where threats of harm
and nothing else is used to force obedience, is nof the situation
where we naturally speak of ‘commands’. This word, which
is not very common outside military contexts, carries with it
very strong implications that there is a relatively stable hier-
archical organization of men, such as an army or a body of
disciples in which the commander occupies a position of pre-
eminence. Typically it is the general (not the sergeant) who
is the commander and gives commands, though other forms
of special pre-eminence are spoken of in these terms, as when
Christ in the New Testament is said to command his disci-
ples. More important—for this is a crucial distinction between
different forms of ‘imperative’—is the point that it need not
be the case, where a command is given, that there should be
a latent threat of harm in the event of disobedience. To com-
mand is characteristically to exercise authority over men, not
power to inflict harm, and though it may be combined with
threats of harm a command is primarily an appeal not to fear
but to respect for authority.

It is obvious that the idea of a command with its very
strong connection with authority is much closer to that of
law than our gunman’s order backed by threats, though the
latter is an instance of what Austin, ignoring the distinctions
noticed in the last paragraph, misleadingly calls a command.
A command is, however, too close to law for our purpose; for
the element of authority involved in law has always been one
of the obstacles in the path of any easy explanation of what
law is. We cannot therefore profitably use, in the elucidation
of law, the notion of a command which also involves it. In-
deed it is a virtue of Austin’s analysis, whatever its defects,
that the elements of the gunman situation are, unlike the
element of authority, not themselves obscure or in need of
much explanation; and hence we shall follow Austin in an
attempt to build up from it the idea of law. We shall not,
however, hope, as Austin did, for success, but rather to learn
from our failure.

2. LAW AS COERCIVE ORDERS

Even in a complex large society, like that of a modern state,
there are occasions when an official, face to face with an
individual, orders him to do something. A policeman orders
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a particular motorist to stop or a particular beggar to move
on. But these simple situations are not, and could not be, the
standard way in which law functions, if only because no so-
ciety could support the number of officials necessary to secure
that every member of the society was officially and separately
informed of every act which he was required to do. Instead
such particularized forms of control are either exceptional or
are ancillary accompaniments or reinforcements of general
forms of directions which do not name, and are not addressed
to, particular individuals, and do not indicate a particular act
to be done. Hence the standard form even of a criminal statute
(which of all the varieties of law has the closest resemblance
to an order backed by threats) is general in two ways; it in-
dicates a general type of conduct and applies to a general
class of persons who are expected to see that it applies to
them and to comply with it. Official individuated face-to-face
directions here have a secondary place: if the primary general
directions are not obeyed by a particular individual, officials
may draw his attention to them and demand compliance, as
a tax inspector does, or the disobedience may be officially
identified and recorded and the threatened punishment im-
posed by a court.

Legal control is therefore primarily, though not exclusively,
control by directions which are in this double sense general. This
is the first feature which we must add to the simple model of
the gunman if it is to reproduce for us the characteristics of
law. The range of persons affected and the manner in which
the range is indicated may vary with different legal systems
and -even different laws. In a modern state it is normally
understood that, in the absence of special indications widen-
ing or narrowing the class, its general laws extend to all persons
within its territorial boundaries. In canon law there is a simi-
lar understanding that normally all the members of the church
are within the range of its law except when a narrower class
is indicated. In all cases the range of application of a law is
a question of interpretation of the particular law aided by
such general understandings. It is here worth noticing that
though jurists, Austin among them, sometimes speak of laws
being addressed" to classes of persons this is misleading in

' ‘Addressed to the community at large’, Austin, above, p. 1 n. 4 at p. 22.
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suggesting a parallel to the face-to-face situation which really
does not exist and is not intended by those who use this
expression. Ordering people to do things is a form of commun-
ication and does entail actually ‘addressing’ them, i.e. at-
tracting their attention or taking steps to attract it, but making
laws for people does not. Thus the gunman by one and the
same utterance, ‘Hand over those notes’, expresses his wish
that the clerk should do something and actually addresses the
clerk, i.e. he does what is normally sufficient to bring this
expression to the clerk’s attention. If he did not do the latter
but merely said the same words in an empty room, he would
not have addressed the clerk at all and would not have ordered
him to do anything: we might describe the situation as one
where the gunman merely said the words, ‘Hand over those
notes’. In this respect making laws differs from ordering
people to do things, and we must allow for this difference in
using this simple idea as a model for law. It may indeed be
desirable that laws should as soon as may be after they are
made, be brought to the attention of those to whom they
apply. The legislator’s purpose in making laws would be
defeated unless this were generally done, and legal systems
often provide, by special rules concerning promulgation, that
this shall be done. But laws may be complete as laws before
this is done, and even if it is not done at all. In the absence
of special rules to the contrary, laws are validly made even if
those affected are left to find out for themselves what laws
have been made and who are affected thereby. What is usu-
ally intended by those who speak of laws being ‘addressed’ to
certain persons, is that these are the persons to whom the
particular law applies, i.e. whom it requires to behave in
certain ways. If we use the word ‘addressed’ here we may
both fail to notice an important difference between the mak-
ing of a law and giving a face-to-face order, and we may
confuse the two distinct questions: ‘To whom does the law
apply?”” and ‘To whom has it been published?’

Besides the introduction of the feature of generality a more
fundamental change must be made in the gunman situation
if we are to have a plausible model of the situation where
there is law. It is true there is a sense in which the gunman
has an ascendancy or superiority over the bank clerk; it lies
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in his temporary ability to make a threat, which might well
be sufficient to make the bank clerk do the particular thing he
is told to do. There is no other form of relationship of super-
iority and inferiority between the two men except this short-
lived coercive one. But for the gunman’s purposes this may
be enough; for the simple face-to-face order ‘Hand over those
notes or I’ll shoot’ dies with the occasion. The gunman does
not issue to the bank clerk (though he may to his gang of
followers) standing orders to be followed time after time by classes
of persons. Yet laws pre-eminently have this ‘standing’ or
persistent characteristic. Hence if we are to use the notion of
orders backed by threats as explaining what laws are, we
must endeavour to reproduce this enduring character which
laws have.

We must therefore suppose that there is a general belief on
the part of those to whom the general orders apply that dis-
obedience is likely to be followed by the execution of the threat
not only on the first promulgation of the order, but continu-
ously until the order is withdrawn or cancelled. This con-
tinuing belief in the consequences of disobedience may be
said to keep the original orders alive or ‘standing’, though as
we shall see later there is difficulty in analysing the persistent
quality of laws in these simple terms. Of course the concur-
rence of many factors which could not be reproduced in the
gunman situation may, in fact, be required if such a general
belief in the continuing likelihood of the execution of the threat
is to exist: it may be that the power to carry out threats
attached to such standing orders affecting large numbers of
persons could only in fact exist, and would only be thought
to exist, if it was known that some considerable number of
the population were prepared both themselves to obey volun-
tarily, i.e. independently of fear of the threat, and to co-operate
in the execution of the threats on those who disobeyed.

Whatever the basis of this general belief in the likelihood
of the execution of the threats, we must distinguish from it a
further necessary feature which we must add to the gunman
situation if it is to approximate to the settled situation in which
there is law. We must suppose that, whatever the motive,
most of the orders are more often obeyed than disobeyed by
most of those affected. We shall call this here, following Austin,
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‘a general habit of obedience’ and note, with him, that like
many other aspects of law it is an essentially vague or imprecise
notion. The question how many people must obey how many
such general orders, and for how long, if there is to be law,
no more admits of definite answers than the question how few
hairs must a man have to be bald. Yet in this fact of general
obedience lies a crucial distinction between laws and the
original simple case of the gunman’s order. Mere temporary
ascendancy of one person over another is naturally thought of
as the polar opposite of law, with its relatively enduring and
settled character, and, indeed, in most legal systems to exercise
such short-term coercive power as the gunman has would con-
stitute a criminal offence. It remains indeed to be seen whether
this simple, though admittedly vague, notion of general ha-
bitual obedience to general orders backed by threats is really
enough to reproduce the settled character and continuity which
legal systems possess.

The concept of general orders backed by threats given by
one generally obeyed, which we have constructed by succes-
sive additions to the simple situation of the gunman case,
plainly approximates closer to a penal statute enacted by the
legislature of a modern state than to any other variety of law.
For there are types of law which seem prima facie very unlike
such penal statutes, and we shall have later to consider the
claim that these other varieties of law also, in spite of appear-
ances to the contrary, are really just complicated or disguised
versions of this same form. But if we are to reproduce the fea-
tures of even a penal statute in our constructed model of gen-
eral orders generally obeyed, something more must be said
about the person who gives the orders. The legal system of a
modern state is characterized by a certain kind of supremacy
within its territory and independence of other systems which
we have not yet reproduced in our simple model. These two
notions are not as simple as they may appear, but what, on
a common-sense view (which may not prove adequate) is
essential to them, may be expressed as follows. English law,
French law, and the law of any modern country regulates
the conduct of populations inhabiting territories with fairly
well-defined geographical limits. Within the territory of
each country there may be many different persons or bodies of
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persons giving general orders backed by threats and receiv-
ing habitual obedience. But we should distinguish some of
these persons or bodies (e.g. the LCC or a minister exercising
what we term powers of delegated legislation) as subordinate
lawmakers in contrast to the Queen in Parliament who is
supreme. We can express this relationship in the simple
terminology of habits by saying that whereas the Queen in
Parliament in making laws obeys no one habitually, the sub-
ordinate lawmakers keep within limits statutorily prescribed
and so may be said in making law to be agents of the Queen
in Parliament. If they did not do so we should not have one
system of law in England but a plurality of systems; whereas
in fact just because the Queen in Parliament is supreme in
relation to all within the territory in this sense and the other
bodies are not, we have in England a single system in which
we can distinguish a hierarchy of supreme and subordinate
elements.

The same negative characterization of the Queen in Parlia-
ment, as nof habitually obeying the orders of others, roughly
defines the notion of independence which we use in speaking of
the separate legal systems of different countries. The supreme
legislature of the Soviet Union is not in the habit of obeying
the Queen in Parliament, and whatever the latter enacted
about Soviet affairs (though it would constitute part of the
law of England) would not form part of the law of the USSR.
It would do so only if the Queen in Parliament were habitu-
ally obeyed by the legislature of the USSR.

On this simple account of the matter, which we shall later
have to examine critically, there must, wherever there is a
legal system, be some persons or body of persons issuing
general orders backed by threats which are generally obeyed,
and it must be generally believed that these threats are likely
to be implemented in the event of disobedience. This person
or body must be internally supreme and externally independ-
ent. If, following Austin, we call such a supreme and inde-
pendent person or body of persons the sovereign, the laws of
any country will be the general orders backed by threats which
are issued either by the sovereign or subordinates in obedi-
ence to the sovereign.



ITI
THE VARIETY OF LAWS

IF we compare the varieties of different kinds of law to be
found in a modern system such as English Law with the
simple model of coercive orders constructed in the last chap-
ter, a crowd of objections leap to mind. Surely not all laws
order people to do or not to do things. Is it not misleading so
to classify laws which confer powers on private individuals
to make wills, contracts, or marriages, and laws which give
powers to officials, e.g. to a judge to try cases, to a minister
to make rules, or a county council to make by-laws? Surely
not all laws are enacted nor are they all the expression of
someone’s desire like the general orders of our model. This
seems untrue of custom which has a genuine though modest
place in most legal systems. Surely laws, even when they are
statutes deliberately made, need not be orders given only to
others. Do not statutes often bind the legislators themselves?
Finally, must enacted laws to be laws really express any leg-
islator’s actual desires, intentions, or wishes? Would an en-
actment duly passed not be law if (as must be the case with
many a section of an English Finance Act) those who voted
for it did not know what it meant?

These are some of the most important of many possible
objections. Plainly some modification of the original simple
model will be necessary to deal with them and; when they
have all been accommodated, we may find that the notion of
general orders backed by threats has been transformed out of
recognition.

The objections we have mentioned fall into three main
groups. Some of them concern the content of laws, others -their
mode of origin, and others again their range of application. All legal
systems, at any rate, seem to contain laws which in respect of
one or more of these three matters diverge from the model of
general orders which we have set up. In the rest of this chapter
we shall consider separately these three types of objection. We
shall leave to the next chapter a more fundamental criticism
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that apart from these objections on the score of content, mode
of origin, and range of application, the whole conception of
a supreme and independent sovereign habitually obeyed, on
which the model rests, is misleading, since there is little in
any actual legal system which corresponds to it.

I. THE CONTENT OF LAWS

The criminal law is something which we either obey or dis-
obey and what its rules require is spoken of as a ‘duty’. If we
disobey we are said to ‘break’ the law and what we have done
is legally ‘wrong’, a ‘breach of duty’, or an ‘offence’. The
social function which a criminal statute performs is that of
setting up and defining certain kinds of conduct as something
to be avoided or done by those to whom it applies, irrespec-
tive of their wishes. The punishment or ‘sanction’ which is
attached by the law to breaches or violations of the criminal
law is (whatever other purpose punishment may serve) in-
tended to provide one motive for abstaining from these activ-
ities. In all these respects there is at least a strong analogy
between the criminal law and its sanctions and the general
orders backed by threats of our model. There is some analogy
(notwithstanding many important differences) between such
general orders and the law of torts, the primary aim of which
is to provide individuals with compensation for harm suffered
as the result of the conduct of others. Here too the rules
which determine what types of conduct constitute actionable
wrongs are spoken of as imposing on persons, irrespective of
their wishes, ‘duties’ (or more rarely ‘obligations’) to abstain
from such conduct. This conduct is itself termed a ‘breach of
duty’ and the compensation or other legal remedies a ‘sanc-
tion’. But there are important classes of law where this anal-
ogy with orders backed by threats altogether fails, since they
perform a quite different social function. Legal rules defining
the ways in which valid contracts or wills or marriages are
made do not require persons to act in certain ways whether
they wish to or not. Such laws do not impose duties or obli-
gations. Instead, they provide individuals with facilities for
realizing their wishes, by conferring legal powers upon them
to create, by certain specified procedures and subject to certain
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conditions, structures of rights and duties within the coercive
framework of the law.

The power thus conferred on individuals to mould their
legal relations with others by contracts, wills, marriages, &c.,
is one of the great contributions of law to social life; and it is
a feature of law obscured by representing all law as a matter
of orders backed by threats. The radical difference in function
between laws that confer such powers and the criminal stat-
ute is reflected in much of our normal ways of speaking about
this class of laws. We may or may not ‘comply’ in making our
will with the provision of s. g of the Wills Act, 1837, as to the
number of witnesses. If we do not comply the document we
have made will not be a ‘valid’ will creating rights and duties;
it will be a ‘nullity’ without legal ‘force’ or ‘effect’. But, though
it is a nullity our failure to comply with the statutory provi-
sion is not a ‘breach’ or a ‘violation’ of any obligation or duty
nor an ‘offence’ and it would be confusing to think of it in
such terms.

If we look into the various legal rules that confer legal
powers on private individuals we find that these themselves
fall into distinguishable kinds. Thus behind the power to make
wills or contracts are rules relating to capacity or minimum
personal qualification (such as being adult or sane) which
those exercising the power must possess. Other rules detail
the manner and form in which the power is to be exercised,
and settle whether wills or contracts may be made orally or
in writing, and if in writing the form of execution and attes-
tation. Other rules delimit the variety, or maximum or min-
imum duration, of the structure of rights and duties which
individuals may create by such acts-in-the-law. Examples of
such rules are those of public policy in relation to contract, or
the rules against accumulations in wills or settlements.

We shall consider later the attempts made by jurists to
assimilate those laws which provide facilities or powers and
say, ‘If you wish to do this, this is the way to do it’ to the
criminal laws which, like orders backed by threats, say, ‘Do
this whether you wish to or not.” Here, however, we shall
consider a further class of laws which also confer legal powers
but, in contrast to those just discussed, the powers are of a
public or official rather than a private nature. Examples of
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these are to be found in all the three departments, judicial,
legislative, and administrative, into which government is cus-
tomarily though vaguely divided.

Consider first those laws which lie behind the operation of
a law court. In the case of a court some rules specify the
subject-matter and content of the judge’s jurisdiction or, as
we say, give him ‘power to try’ certain types of case. Other
rules specify the manner of appointment, the qualifications
for, and tenure of judicial office. Others again will lay down
canons of correct judicial behaviour and determine the pro-
cedure to be followed in the court. Examples of such rules,
forming something like a judicial code, are to be found in the
County Courts Act, 1959, the Court of Criminal Appeal Act,
1907, or Title 28 of the United States Code. It is salutary to
observe the variety of provisions made in these statutes for
the constitution and normal operation of a law court. Few of
these seem at first sight to be orders given to the judge to do
or abstain from doing anything; for though of course there is
no reason why the law should not also by special rules pro-
hibit a judge under penalty from exceeding his jurisdiction or
trying a case in which he has a financial interest, these rules
imposing such legal duties would be additional to those con-
ferring judicial powers on him and defining his jurisdiction.
For the concern of rules conferring such powers is not to
deter judges from improprieties but to define the conditions
and limits under which the court’s decisions shall be valid.

It is instructive to examine in a little detail a typical pro-
vision specifying the extent of a court’s jurisdiction. We may
take as a very simple example the section of the County Courts
Act, 1959, as amended, which confers jurisdiction on the
county courts to try actions for the recovery of land. Its lan-
guage which is very remote from that of ‘orders’, is as follows:

A county court shall have jurisdiction to hear and determine any
action for the recovery of land where the net annual value for rating
of the land in question does not exceed one hundred pounds.’

If a county court judge exceeds his jurisdiction by trying a
case for the recovery of land with an annual value greater

' Section 48 (1).
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than £100 and makes an order concerning such land, neither
he nor the parties to the action commit an offence. Yet the
position is not quite like that which arises when a private
person does something which is a ‘nullity’ for lack of compli-
ance with some condition essential for the valid exercise of
some legal power. If a would-be testator omits to sign or
obtain two witnesses to his will, what he writes has no legal
status or effect. A court’s order is not, however, treated in this
way even if it is plainly one outside the jurisdiction of the
court to make. It is obviously in the interests of public order
that a court’s decision should have legal authority until a
superior court certifies its invalidity, even if it is one which
the court should not legally have given. Hence, until it is set
aside on appeal as an order given in excess of jurisdiction, it
stands as a legally effective order between the parties which
will be enforced. But it has a legal defect: it is liable to be set
aside or ‘quashed’ on appeal because of the lack of jurisdic-
tion. It is to be noted that there is an important difference
between what is ordinarily spoken of in England as a ‘re-
versal’ by a superior court of an inferior court’s order and the
‘quashing’ of an order for lack of jurisdiction. If an order is
reversed, it is because what the lower court has said either
about the law applicable to the case or the facts, is considered
wrong. But an order of the lower court which is quashed for
lack of jurisdiction may be impeccable in both these respects.
It is not what the judge in the lower court has said or ordered
that is wrong, but Ais saying or ordering of it. He has pur-
ported to do something which he is not legally empowered to
do though other courts may be so empowered. But for the
complication that, in the interests of public order a decision
given in excess of jurisdiction stands till quashed by a su-
perior court, conformity or failure to conform to rules of
jurisdiction is like conformity and failure to conform to rules
defining the conditions for the valid exercise of legal powers
by private individuals. The relationship between the con-
forming action and the rule is ill-conveyed by the words ‘obey’
and ‘disobey’, which are more apposite in the case of the
criminal law where the rules are analogous to orders.

A statute conferring legislative power on a subordinate legis-
lative authority similarly exemplifies a type of legal rule that
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cannot, except at the cost of distortion, be assimilated to a
general order. Here too, as in the exercise of private powers,
conformity with the conditions specified by the rules con-
ferring the legislative powers is a step which is like a ‘move’
in a game such as chess; it has consequences definable in
terms of the rules, which the system enables persons to achieve.
Legislation is an exercise of legal powers ‘operative’ or effec-
tive in creating legal rights and duties. Failure to conform to
the conditions of the enabling rule makes what is done in-
effective and so a nullity for this purpose.

The rules which lie behind the exercise of legislative pow-
ers are themselves even more various than those which lie
behind the jurisdiction of a court, for provision must be made
by them for many different aspects of legislation. Thus some
rules specify the subject-matter over which the legislative
power may be exercised; others the qualifications or identity
of the members of the legislative body; others the manner and
form of legislation and the procedure to be followed by the
legislature. These are only a few of the relevant matters; a
glance at any enactment such as the Municipal Corporations
Act, 1882, conferring and defining the powers of an inferior
legislature or rule-making body will reveal many more. The
consequence of failure to conform to such rules may not al-
ways be the same, but there will always be some rules, failure
to conform to which renders a purported exercise of legisla-
tive power a nullity or, like the decision of an inferior court,
liable to be declared invalid. Sometimes a certificate that the
required procedures have been followed may by law be made
conclusive as to matters of internal procedure, and sometimes
persons not qualified under the rules, who participate in leg-
islative proceedings, may be liable to a penalty under special
criminal rules making this an offence. But, though partly
hidden by these complications, there is a radical difference
between rules conferring and defining the manner of exercise
of legislative powers and the rules of criminal law, which at
least resemble orders backed by threats.

In some cases it would be grotesque to assimilate these two
broad types of rule. If a measure before a legislative body
obtains the required majority of votes and is thus duly passed,
the voters in favour of the measure have not ‘obeyed’ the law
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requiring a majority decision nor have those who voted against
it either obeyed or disobeyed it: the same is of course true if
the measure fails to obtain the required majority and so no
law is passed. The radical difference in function between such
rules as these prevents the use here of the terminology appro-
priate to conduct in its relation to rules of the criminal law.

A full detailed taxonomy of the varieties of law comprised
in a modern legal system, free from the prejudice that all must
be reducible to a single simple type, still remains to be ac-
complished. In distinguishing certain laws under the very
rough head of laws that confer powers from those that impose
duties and are analogous to orders backed by threats, we
have made only a beginning. But perhaps enough has been
done to show that some of the distinctive features of a legal
system lie in the provision it makes, by rules of this type, for
the exercise of private and public legal powers. If such rules
of this distinctive kind did not exist we should lack some of
the most familiar concepts of social life, since these logically
presuppose the existence of such rules. Just as there could be
no crimes or offences and so no murders or thefts if there
were no criminal laws of the mandatory kind which do re-
semble orders backed by threats, so there could be no buying,
selling, gifts, wills, or marriages if there were no power-
conferring rules; for these latter things, like the orders of courts
and the enactments of law-making bodies, just consist in the
valid exercise of legal powers.

Nevertheless the itch for uniformity in jurisprudence is
strong: and since it is by no means disreputable, we must
consider two alternative arguments in favour of it which have
been sponsored by great jurists. These arguments are de-
signed to show that the distinction between varieties of law
which we have stressed is superficial, if not unreal, and that
‘ultimately’ the notion of orders backed by threats is adequate
for the analysis of rules conferring powers as well as for the
rules of criminal law. As with most theories which have per-
sisted long in jurisprudence there is an element of truth in
these arguments. There certainly are points of resemblance
between the legal rules of the two sorts which we have distin-
guished. In both cases actions may be criticized or assessed
by reference to the rules as legally the ‘right’ or ‘wrong’ thing



THE VARIETY OF LAWS 33

to do. Both the power-conferring rules concerning the making
of a will and the rule of criminal law prohibiting assault
under penalty constitute standards by which particular actions
may be thus critically appraised. So much is perhaps implied
in speaking of them both as rules. Further it is important to
realize that rules of the power-conferring sort, though differ-
ent from rules which impose duties and so have some analogy
to orders backed by threats, are always related to such rules;
for the powers which they confer are powers to make general
rules of the latter sort or to impose duties on particular per-
sons who would otherwise not be subject to them. This is
most obviously the case when the power conferred is what
would ordinarily be termed a power to legislate. But, as we
shall see, it is also true in the case of other legal powers. It
might be said, at the cost of some inaccuracy, that whereas
rules like those of the criminal law impose duties, power-
conferring rules are recipes for creating duties.

Nullity as a sanction

The first argument, designed to show the fundamental iden-
tity of the two sorts of rule and to exhibit both as coercive
orders, fastens on the ‘nullity’ which ensues when some es-
sential condition for the exercise of the power is not fulfilled.
This, it is urged, is like the punishment attached to the crim-
inal law, a threatened evil or sanction exacted by law for
breach of the rule; though it is conceded that in certain cases
this sanction may only amount to a slight inconvenience. It
is in this light that we are invited to view the case of one who
seeks to enforce by law, as contractually binding, a promise
made to him, and finds, to his chagrin, that, since it is not
under seal and he gave no consideration for the promise, the
written promise is legally a nullity. Similarly we are to think
of the rule providing that a will without two witnesses will be
inoperative, as moving testators to compliance with s. g of the
Wills Act, just as we are moved to obedience to the criminal
law by the thought of imprisonment.

No one could deny that there are, in some cases, these
associations between nullity and such psychological factors
as disappointment of the hope that a transaction will be
valid. None the less the extension of the idea of a sanction
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to include nullity is a source (and a sign) of confusion. Some
minor objections to it are well known. Thus, in many cases,
nullity may not be an ‘evil’ to the person who has failed to
satisfy some condition required for legal validity. A judge
may have no material interest in and may be indifferent to
the validity of his order; a party who finds that the contract
on which he is sued is not binding on him, because he was
under age or did not sign the memorandum in writing re-
quired for certain contracts, might not recognize here a
‘threatened evil’ or ‘sanction’. But apart from these trivial-
ities, which might be accommodated with some ingenuity,
nullity cannot, for more important reasons, be assimilated to
a punishment attached to a rule as an inducement to abstain
from the activities which the rule forbids. In the case of a rule
of criminal law we can identify and distinguish two things: a
certain type of conduct which the rule prohibits, and a sanc-
tion intended to discourage it. But how could we consider in
this light such desirable social activities as men making each
other promises which do not satisfy legal requirements as to
form? This is not like the conduct discouraged by the criminal
law, something which the legal rules stipulating legal forms
for contracts are designed to suppress. The rules merely with-
hold legal recognition from them. Even more absurd is it to
regard as a sanction the fact that a legislative measure, if it
does not obtain the required majority, fails to attain the sta-
tus of a law. To assimilate this fact to the sanctions of the
criminal law would be like thinking of the scoring rules of a
game as designed to eliminate all moves except the kicking of
goals or the making of runs. This, if successful, would be the
end of all games; yet only if we think of power-conferring
rules as designed to make people behave in certain ways and
as adding ‘nullity’ as a motive for obedience, can we assim-
ilate such rules to orders backed by threats.

The confusion inherent in thinking of nullity as similar to
the threatened evil or sanctions of the criminal law may be
brought out in another form. In the case of the rules of the
criminal law, it is logically possible and might be desirable
that there should be such rules even though no punishment
or other evil were threatened. It may of course be argued that
in that case they would not be legal rules; none the less, we
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can distinguish clearly the rule prohibiting certain behaviour
from the provision for penalties to be exacted if the rule is
broken, and suppose the first to exist without the latter. We
can, in a sense, subtract the sanction and still leave an intel-
ligible standard of behaviour which it was designed to main-
tain. But we cannot logically make such a distinction between
the rule requiring compliance with certain conditions, e.g.
attestation for a valid will, and the so-called sanction of
‘nullity’. In this case, if failure to comply with this essential
condition did not entail nullity, the rule itself could not be
intelligibly said to exist without sanctions even as a non-legal
rule. The provision for nullity is part of this type of rule itself
in a way which punishment attached to a rule imposing duties
is not. If failure to get the ball between the posts did not
mean the ‘nullity’ of not scoring, the scoring rules could not
be said to exist.

The argument which we have here criticized is an attempt
to show the fundamental identity of power-conferring rules
with coercive orders by widening the meaning of a sanction or
threatened evil, so as to include the nullity of a legal trans-
action when it is vitiated by non-compliance with such rules.
The second argument which we shall consider takes a differ-
ent, indeed an opposite, line. Instead of attempting to show
that these rules are a species of coercive orders, it denies them
the status of ‘law’. To exclude them it narrows the meaning of
the word ‘law’. The general form of this argument, which
appears in a more or less extreme form in different jurists,
is to assert that what are loosely or in popular modes of
expression referred to as complete rules of law, are really
incomplete fragments of coercive rules which are the only
‘genuine’ rules of law.

Power-conferring rules as fragments of laws

In its extreme form this argument would deny that even the
rules of the criminal law, in the words in which they are often
stated, are genuine laws. It is in this form that the argument
is adopted by Kelsen: ‘Law is the primary norm which stipu-
lates the sanction’.' There is no law prohibiting murder: there

* General Theory of Law and State, p. 63. See above, p. 2.
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is only a law directing officials to apply certain sanctions in
certain circumstances to those who do murder. On this view,
what is ordinarily thought of as the content of law, designed
to guide the conduct of ordinary citizens, is merely the ante-
cedent or ‘if-clause’ in a rule which is directed not to them
but to officials, and orders them to apply certain sanctions if
certain conditions are satisfied. All genuine laws, on this view,
are conditional orders to officials to apply sanctions. They are
all of the form, ‘If anything of a kind X is done or omitted or
happens, then apply sanction of a kind Y.’

By greater and greater elaboration of the antecedent or if-
clauses, legal rules of every type, including the rules confer-
ring and defining the manner of exercise of private or public
powers, can be restated in this conditional form. Thus, the
provisions of the Wills Act requiring two witnesses would
appear as a common part of many different directions to courts
to apply sanctions to an executor who, in breach of the pro-
visions of the will, refuses to pay the legacies: ‘if and only if
there is a will duly witnessed containing these provisions and
if . . . then sanctions must be applied to him.” Similarly, a
rule specifying the extent of a court’s jurisdiction would ap-
pear as a common part of the conditions to be satisfied before
it applies any sanctions. So too, the rules conferring legisla-
tive powers and defining the manner and form of legislation
(including the provisions of a constitution concerning the su-
preme legislature) can also be restated and exhibited as spec-
ifying certain common conditions on the fulfilment of which
(among others) the courts are to apply the sanctions men-
tioned in the statutes. Thus, the theory bids us disentangle
the substance from the obscuring forms; then we shall see
that constitutional forms such as ‘what the Queen in Parlia-
ment enacts is law’, or the provisions of the American consti-
tution as to the law-making power of Congress, merely specify
the general conditions under which courts are to apply sanc-
tions. These forms are essentially ‘if-clauses’, not complete
rules: ‘If the Queen in Parliament has so enacted ...’ or ‘if
Congress within the limits specified in the Constitution has so
enacted . . .” are forms of conditions common to a vast number
of directions to courts to apply sanctions or punish certain
types of conduct.
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This is a formidable and interesting theory, purporting to
disclose the true, uniform nature of law latent beneath a variety
of common forms and expressions which obscure it. Before
we consider its defects it is to be observed that, in this ex-
treme form, the theory involves a shift from the original con-
ception of law as consisting of orders backed by threats of
sanctions which are to be exacted when the orders are dis-
obeyed. Instead, the central conception now is that of orders
to officials to apply sanctions. On this view it is not necessary
that a sanction be prescribed for the breach of every law; it is
only necessary that every ‘genuine’ law shall direct the appli-
cation of some sanction. So it may well be the case that an
official who disregards such directions will not be punishable;
and of course this is in fact often the case in many legal
systems.

This general theory may, as we have said, take one of two
forms, one less extreme than the other. In the less extreme
form the original conception of law (which many find intui-
tively more acceptable) as orders backed by threats directed
to ordinary citizens, among others, is preserved at least for
those rules that, on a common-sense view, refer primarily to
the conduct of ordinary citizens, and not merely to officials.
The rules of the criminal law, on this more moderate view,
are laws as they stand, and need no recasting as fragments of
other complete rules; for they are already orders backed by
threats. Recasting is, however, needed in other cases. Rules
which confer legal powers on private individuals are, for this
as for the more extreme theory, mere fragments of the real
complete laws—the orders backed by threats. These last are
to be discovered by asking: what persons does the law order
to do things, subject to a penalty if they do not comply?
When this is known the provisions of such rules as those of
the Wills Act, 1837, in relation to witnesses, and other rules
conferring on individuals powers and defining the conditions
for valid exercise of them, may be recast as specifying some
of the conditions under which ultimately such a legal duty
arises. They will then appear as part of the antecedent or
‘if-clause’ of conditional orders backed by threats or rules
imposing duties. ‘If and only if a will has been signed by the
testator and witnessed by two witnesses in the specified manner
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and if. .. then the executor (or other legal representative)
shall give effect to the provisions of the will.” Rules relating
to the formation of contract will similarly appear as mere
fragments of rules ordering persons, if certain things are the
case or have been said or done (if the party is of full age, has
covenanted under seal or been promised consideration) to do
the things which by the contract are to be done.

A recasting of rules conferring legislative powers (including
the provisions of a constitution as to the supreme legislature),
so as to represent them as fragments of the ‘real’ rules, may
be carried through along the lines similar to those explained
on page 36 in the case of the more extreme version of this
theory. The only difference is that on the more moderate view
the power-conferring rules are represented by the antecedents
or if-clauses of rules ordering ordinary citizens, under threat
of sanctions, to do things and not merely (as in the more
extreme theory) as the if-clauses of directions to officials to
apply sanctions.

Both versions of this theory attempt to reduce apparently
distinct varieties of legal rule to a single form alleged to con-
vey the quintessence of law. Both, in different ways, make the
sanction a centrally important element, and both will fail if it
is shown that law without sanctions is perfectly conceivable.
This general objection must be, however, left till later. The
specific criticism of both forms of the theory which we shall
develop here is that they purchase the pleasing uniformity of
pattern to which they reduce all laws at too high a price: that
of distorting the different social functions which different types
of legal rule perform. This is true of both forms of the theory,
but is most evident in the recasting of the criminal law de-
manded by the theory in its more extreme form.

Distortion as the price of uniformity

The distortion effected by this recasting is worth considering
for it illuminates many different aspects of law. There are
many techniques by which society may be controlled, but the
characteristic technique of the criminal law is to designate by
rules certain types of behaviour as standards for the guidance
either of the members of society as a whole or of special classes
within it: they are expected without the aid or intervention of
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officials to understand the rules and to see that the rules apply
to them and to conform to them. Only when the law is broken,
and this primary function of the law fails, are officials con-
cerned to identify the fact of breach and impose the threatened
sanctions. What is distinctive of this technique, as compared
with individuated face-to-face orders which an official, like a
policeman on traffic duty, might give to a motorist, is that
the members of society are left to discover the rules and con-
form their behaviour to them; in this sense they ‘apply’ the
rules themselves to themselves, though they are provided with
a motive for conformity in the sanction added to the rule.
Plainly we shall conceal the characteristic way in which such
rules function if we concentrate on, or make primary, the rules
requiring the courts to impose the sanctions in the event of
disobedience; for these latter rules make provision for the
breakdown or failure of the primary purpose of the system.
They may indeed be indispensable but they are ancillary.
The idea that the substantive rules of the criminal law have
as their function (and, in a broad sense, their meaning) the
guidance not merely of officials operating a system of penalties,
but of ordinary citizens in the activities of non-official life,
cannot be eliminated without jettisoning cardinal distinctions
and obscuring the specific character of law as a means of
social control. A punishment for a crime, such as a fine, is not
the same as a tax on a course of conduct, though both involve
directions to officials to inflict the same money loss. What dif
ferentiates these ideas is that the first involves, as the second
does not, an offence or breach of duty in the form of a violation
of a rule set up to guide the conduct of ordinary citizens. It
is true that this generally clear distinction may in certain cir-
cumstances be blurred. Taxes may be imposed not for revenue
purposes but to discourage the activities taxed, though the
law gives no express indications that these are to be abandoned
as it does when it ‘makes them criminal’. Conversely the fines
payable for some criminal offence may, because of the depreci-
ation of money, become so small that they are cheerfully paid.
They are then perhaps felt to be ‘mere taxes’, and ‘offences’
are frequent, precisely because in these circumstances the
sense is lost that the rule is, like the bulk of the criminal law,
meant to be taken seriously as a standard of behaviour.
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It is sometimes urged in favour of theories like the one
under consideration that, by recasting the law in a form of a
direction to apply sanctions, an advance in clarity is made,
since this form makes plain all that the ‘bad man’ wants to
know about the law. This may be true but it seems an inad-
equate defence for the theory. Why should not law be equally
if not more concerned with the ‘puzzled man’ or ‘ignorant
man’ who is willing to do what is required, if only he can be
told what it is? Or with the ‘man who wishes to arrange his
affairs’ if only he can be told how to do it? It is of course very
important, if we are to understand the law, to see how the
courts administer it when they come to apply its sanctions.
But this should not lead us to think that all there is to under-
stand is what happens in courts. The principal functions of
the law as a means of social control are not to be seen in
private litigation or prosecutions, which represent vital but
still ancillary provisions for the failures of the system. It is to
be seen in the diverse ways in which the law is used to con-
trol, to guide, and to plan life out of court.

We may compare the inversion of ancillary and principal,
which this extreme form of the theory makes, to the following
suggestion for recasting the rules of a game. A theorist, con-
sidering the rules of cricket or baseball, might claim that he
had discovered a uniformity hidden by the terminology of the
rules and by the conventional claim that some were primarily
addressed to players, some primarily to officials (umpire and
scorer), some to both. ‘All rules’, the theorist might claim,
‘are really rules directing officials to do certain things under
certain conditions.” The rules that certain motions after hitting
the ball constitute a ‘run’, or that being caught makes a man
‘out’, are really just complex directions to officials; in the one
case to the scorer to write down ‘a run’ in the scoring-book
and in the other to the umpire to order the man ‘off the field’.
The natural protest is that the uniformity imposed on the
rules by this transformation of them conceals the ways in
which the rules operate, and the manner in which the players
use them in guiding purposive activities, and so obscures their
function in the co-operative, though competitive, social enter-
prise which is the game.

The less extreme form of the theory would leave the criminal
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law and all other laws which impose duties untouched, since
these already conform to the simple model of coercive orders.
But it would reduce all rules conferring and defining the man-
ner of exercise of legal powers to this single form. It is open
here to the same criticism as the extreme form of the theory.
If we look at all law simply from the point of view of the
persons on whom its duties are imposed, and reduce all other
aspects of it to the status of more or less elaborate conditions
in which duties fall on them, we treat as something merely
subordinate, elements which are at least as characteristic of
law and as valuable to society as duty. Rules conferring private
powers must, if they are to be understood, be looked at from
the point of view of those who exercise them. They appear
then as an additional element introduced by the law into
social life over and above that of coercive control. This is so
because possession of these legal powers makes of the private
citizen, who, if there were no such rules, would be a mere
duty-bearer, a private legislator. He is made competent to
determine the course of the law within the sphere of his
contracts, trusts, wills, and other structures of rights and duties
which he is enabled to build. Why should rules which are
used in this special way, and confer this huge and distinctive
amenity, not be recognized as distinct from rules which im-
pose duties, the incidence of which is indeed in part deter-
mined by the exercise of such powers? Such power-conferring
rules are thought of, spoken of, and used in social life differ-
ently from rules which impose duties, and they are valued for
different reasons. What other tests for difference in character
could there be?

The reduction of rules conferring and defining legislative
and judicial powers to statements of the conditions under
which duties arise has, in the public sphere, a similar obscur-
ing vice. Those who exercise these powers to make author-
itative enactments and orders use these rules in a form of
purposive activity utterly different from performance of duty
or submission to coercive control. To represent such rules as
mere aspects or fragments of the rules of duty is, even more
than in the private sphere, to obscure the distinctive charac-
teristics of law and of the activities possible within its frame-
work. For the introduction into society of rules enabling



42 THE VARIETY OF LAWS

legislators to change and add to the rules of duty, and judges
to determine when the rules of duty have been broken, is a
step forward as important to society as the invention of the
wheel. Not only was it an important step; but it is one which,
as we shall argue in Chapter IV, may fairly be considered as
the step from the pre-legal into the legal world.

2. THE RANGE OF APPLICATION

Plainly a penal statute, of all the varieties of law, approx-
imates most closely to the simple model of coercive orders.
Yet even these laws have certain characteristics, examined in
this section, to which the model is apt to blind us, and we
shall not understand them till we shake off its influence. The
order backed by threats is essentially the expression of a wish
that others should do or abstain from doing certain things. It
is, of course, possible that legislation might take this exclu-
sively other-regarding form. An absolute monarch wielding
legislative power may, in certain systems, always be consid-
ered exempt from the scope of the laws he makes; and even in
a democratic system laws may be made which do not apply
to those who made them, but only to special classes indicated
in the law. But the range of application of a law is always a
question of its interpretation. It may or may not be found on
interpretation to exclude those who made it, and, of course,
many a law is now made which imposes legal obligations on
the makers of the law. Legislation, as distinct from just order-
ing others to do things under threats, may perfectly well have
such a self-binding force. There is nothing essentially other-
regarding about it. This is a legal phenomenon which is puzzl-
ing only so long as we think, under the influence of the model,
of the laws as always laid down by a man or men above the
law for others subjected to it.

This vertical or ‘top-to-bottom’ image of law-making, so
attractive in its simplicity, is something which can only be
reconciled with the realities by the device of distinguishing
between the legislator in his official capacity as one person
and in his private capacity as another. Acting in the first
capacity he then makes law which imposes obligations on
other persons, including himself in his ‘private capacity’. There
is nothing objectionable in these forms of expression, but the
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notion of different capacities, as we shall see in Chapter IV,
is intelligible only in terms of power-conferring rules of law
which cannot be reduced to coercive orders. Meanwhile it is
to be observed that this complicated device is really quite un-
necessary; we can explain the self-binding quality of legisla-
tive enactment without it. For we have to hand, both in daily
life and in the law, something which will enable us to under-
stand it far better. This is the operation of a promise which in
many ways is a far better model than that of coercive orders
for understanding many, though not all, features of law.

To promise is to say something which creates an obligation
for the promisor: in order that words should have this kind of
effect, rules must exist providing that if words are used by
appropriate persons on appropriate occasions (i.e. by sane
persons understanding their position and free from various
sorts of pressure) those who use these words shall be bound
to do the things designated by them. So, when we promise,
we make use of specified procedures to change our own moral
situation by imposing obligations on ourselves and conferring
rights on others; in lawyers’ parlance we exercise ‘a power’
conferred by rules to do this. It would be indeed possible, but
not helpful, to distinguish two persons ‘within’ the promisor:
one acting in the capacity of creator of obligations and the
other in the capacity of person bound: and to think of one as
ordering the other to do something.

Equally we can dispense with this device for understanding
the self-binding force of legislation. For the making of a law,
like the making of a promise, presupposes the existence of
certain rules which govern the process: words said or written
by the persons qualified by these rules, and following the pro-
cedure specified by them, create obligations for all within the
ambit designated explicitly or implicitly by the words. These
may include those who take part in the legislative process.

Of course, though there is this analogy which explains the
selfbinding character of legislation, there are many differ-
ences between the making of promises and the making of
laws. The rules governing the latter are very much more
complex and the bilateral character of a promise is not present.
There is usually no person in the special position of the
promisee fo whom the promise is made and who has a special,
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if not the only, claim to its performance. In these respects
certain other forms of self-imposition of obligation known to
English law, such as that whereby a person declares himself
trustee of property for other persons, offer a closer analogy to
the self-binding aspect of legislation. Yet, in general, making
of law by enactment is something we shall understand best
by considering such private ways of creating particular legal
obligations.

What is most needed as a corrective to the model of coer-
cive orders or rules, is a fresh conception of legislation as the
introduction or modification of general standards of behavi-
our to be followed by the society generally. The legislator is
not necessarily like the giver of orders to another: someone by
definition outside the reach of what he does. Like the giver of
a promise he exercises powers conferred by rules: very often
he may, as the promisor must, fall within their ambit.

3. MODES OF ORIGIN

So far we have confined our discussion of the varieties of law
to statutes which, in spite of the differences we have empha-
sized, have one salient point of analogy with coercive orders.
The enactment of a law, like the giving of an order, is a deliber-
ate datable act. Those who take part in legislation consciously
operate a procedure for making law, just as the man who
gives an order consciously uses a form of words to secure re-
cognition of, and compliance with, his intentions. Accordingly,
theories which use the model of coercive orders in the analysis
of law make the claim that all law can be seen, if we strip
away the disguises, to have this point of resemblance to legis-
lation and to owe its status as law to a deliberate law-creating
act. The type of law which most obviously conflicts with this
claim is custom; but the discussion whether custom is ‘really’
law has often been confused by the failure to disentangle two
distinct issues. The first is whether ‘custom as such’ is law or
not. The meaning and good sense of the denial that custom,
as such, is law lie in the simple truth that, in any society, there
are many customs which form no part of its law. Failure to
take off a hat to a lady is not a breach of any rule of law; it
has no legal status save that of being permitted by law. This
shows that custom is law only if it is one of a class of customs
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which is ‘recognized’ as law by a particular legal system. The
second issue concerns the meaning of ‘legal recognition’. What
is it for a custom to be legally recognized? Does it, as the model
of coercive orders requires, consist in the fact that someone,
perhaps ‘the sovereign’ or his agent, has ordered the custom
to be obeyed, so that its status as law is due to something
which, in this respect, resembles the act of legislation?

Custom is not in the modern world a very important ‘source’
of law. It is usually a subordinate one, in the sense that the
legislature may by statute deprive a customary rule of legal
status; and in many systems the tests which courts apply, in
determining whether a custom is fit for legal recognition,
incorporate such fluid notions as that of ‘reasonableness’ which
provide at least some foundation for the view that in accepting
or rejecting a custom courts are exercising a virtually uncon-
trolled discretion. Even so, to attribute the legal status of a
custom to the fact that a court or the legislature or the sov-
ereign has so ‘ordered’ is to adopt a theory which can only be
carried through if a meaning is given to ‘order’ so extended
as to rob the theory of its point.

In order to present this doctrine of legal recognition we
must recall the part played by the sovereign in the conception
of law as coercive orders. According to this theory, law is the
order of either the sovereign or of his subordinate whom he
may choose to give orders on his behalf. In the first case law
is made by the order of the sovereign in the most literal sense
of ‘order’. In the second case the order given by the subordin-
ate will only rank as law if it is, in its own turn, given in
pursuance of some order issued by the sovereign. The sub-
ordinate must have some authority delegated by the sovereign
to issue orders on his behalf. Sometimes this may be con-
ferred by an express direction to a minister to ‘make orders’
on a certain subject-matter. If the theory stopped here, plainly
it could not account for the facts; so it is extended and claims
that sometimes the sovereign may express his will in less
direct fashion. His orders may be ‘tacit’; he may, without
giving an express order, signify his intentions that his sub-
jects should do certain things, by not interfering when his
subordinates both give orders to his subjects and punish them
for disobedience.
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A military example may make the idea of a ‘tacit order’ as
clear as it is possible to make it. A sergeant who himself
regularly obeys his superiors, orders his men to do certain
fatigues and punishes them when they disobey. The general,
learning of this, allows things to go on, though if he had
ordered the sergeant to stop the fatigues he would have been
obeyed. In these circumstances the general may be consid-
ered tacitly to have expressed his will that the men should do
the fatigues. His non-interference, when he could have inter-
fered, is a silent substitute for the words he might have used
in ordering the fatigues.

It is in this light that we are asked to view customary rules
which have the status of law in a legal system. Till the courts
apply them in particular cases such rules are mere customs, in
no sense law. When the courts use them, and make orders in
accordance with them which are enforced, then for the first
time these rules receive legal recognition. The sovereign who
might have interfered has tacitly ordered his subjects to obey
the judges’ orders ‘fashioned’ on pre-existing custom.

This account of the legal status of custom is open to two
different criticisms. The first is that it is not necessarily the case
that until they are used in litigation customary rules have no
status as law. The assertion that this is necessarily the case
is either merely dogmatic or fails to distinguish what is nec-
essary from what may be the case in certain systems. Why,
if statutes made in certain defined ways are law before they
are applied by the courts in particular cases, should not cus-
toms of certain defined kinds also be so? Why should it not
be true that, just as the courts recognize as binding the gen-
eral principle that what the legislature enacts is law, they also
recognize as binding another general principle: that customs
of certain defined sorts are law? What absurdity is there in
the contention that, when particular cases arise, courts apply
custom, as they apply statute, as something which is already
law and because it is law? It is, of course, possible that a legal
system should provide that no customary rule should have
the status of law until the courts, in their uncontrolled dis-
cretion, declared that it should. But this would be just one
possibility, which cannot exclude the possibility of systems in
which the courts have no such discretion. How can it establish
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the general contention that a customary rule cannot have the
status of law till applied in court?

The answers made to these objections sometimes reduce to
no more than the reassertion of the dogma that nothing can
be law unless and until it has been ordered by someone to be
so. The suggested parallel between the relationships of courts
to statute and to custom is then rejected on the ground that,
before it is applied by a court, a statute has already been
‘ordered’ but a custom has not. Less dogmatic arguments are
inadequate because they make too much of the particular
arrangements of particular systems. The fact that in English
law a custom may be rejected by the courts if it fails to pass
the test of ‘reasonableness’ is sometimes said to show that it
is not law till applied by the courts. This again could at the
most only prove something about custom in English law. Even
this cannot be established, unless it is true, as some claim,
that it is meaningless to distinguish a system in which courts
are only bound to apply certain customary rules if they are
reasonable from a system in which they have an uncontrolled
discretion.

The second criticism of the theory that custom, when it is
law, owes its legal status to the sovereign’s tacit order is more
fundamental. Even if it is conceded that it is not law till
enforced by the court in the particular case, is it possible to
treat the failure of the sovereign to interfere as a tacit expres-
sion of the wish that the rules should be obeyed? Even in the
very simple military example on page 46 it is not a necessary
inference from the fact that the general did not interfere with
the sergeant’s orders that he wished them to be obeyed. He
may merely have wished to placate a valued subordinate and
hoped that the men would find some way of evading the
fatigues. No doubt we might in some cases draw the inference
that he wished the fatigues to be done, but if we did this, a
material part of our evidence would be the fact that the gen-
eral knew that the orders had been given, had time to con-
sider them, and decided to do nothing. The main objection to
the use of the idea of tacit expressions of the sovereign’s will
to explain the legal status of custom is that, in any modern
state, it is rarely possible to ascribe such knowledge, consid-
eration and decision not to interfere to the ‘sovereign’, whether
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we identify the sovereign with the supreme legislature or the
electorate. It is, of course, true that in most legal systems
custom is a source of law subordinate to statute. This means
that the legislature could take away their legal status; but failure
to do this may not be a sign of the legislator’s wishes. Only
very rarely is the attention of a legislature, and still more
rarely that of the electorate, turned to the customary rules
applied by courts. Their non-interference can therefore not be
compared to the general’s non-interference with his sergeant;
even if, in his case, we are prepared to infer from it a wish
that his subordinate’s orders be obeyed.

In what then does the legal recognition of custom consist?
To what does a customary rule owe its legal status, if it is not
to the order of the court which applied it to a particular case
or to the tacit order of the supreme law-making power? How
can it, like statute, be law before the court applies it? These
questions can only be fully answered when we have scrutin-
ized in detail, as we shall in the next chapter, the doctrine
that, where there is law, there must be some sovereign person
or persons whose general orders, explicit or tacit, alone are
law. Meanwhile we may summarize the conclusions of this
chapter as follows:

The theory of law as coercive orders meets at the outset
with the objection that there are varieties of law found in all
systems which, in three principal respects, do not fit this
description. First, even a penal statute, which comes nearest
to it, has often a range of application different from that of
orders given to others; for such a law may impose duties on
those who make it as well as on others. Secondly, other stat-
utes are unlike orders in that they do not require persons to
do things, but may confer powers on them; they do not im-
pose duties but offer facilities for the free creation of legal
rights and duties within the coercive framework of the law.
Thirdly, though the enactment of a statute is in some ways
analogous to the giving of an order, some rules of law origin-
ate in custom and do not owe their legal status to any such
conscious law-creating act.

To defend the theory against these objections a variety of
expedients have been adopted. The originally simple idea of
a threat of evil or ‘sanction’ has been stretched to include the
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nullity of a legal transaction; the notion of a legal rule has
been narrowed so as to exclude rules which confer powers, as
being mere fragments of law; within the single natural person
of the legislator whose enactments are self-binding two per-
sons have been discovered; the notion of an order has been
extended from a verbal to a ‘tacit’ expression of will, consist-
ing in non-interference with orders given by subordinates.
Notwithstanding the ingenuity of these devices, the model of
orders backed by threats obscures more of law than it reveals;
the effort to reduce to this single simple form the variety of
laws ends by imposing upon them a spurious uniformity.
Indeed, to look for uniformity here may be a mistake, for, as
we shall argue in Chapter V, a distinguishing, if not the
distinguishing, characteristic of law lies in its fusion of differ-
ent types of rule.



IV
SOVEREIGN AND SUBJECT

I N criticizing the simple model of law as coercive orders we
have so far raised no questions concerning the ‘sovereign’
person or persons whose general orders constitute, according
to this conception, the law of any society. Indeed in discuss-
ing the adequacy of the idea of an order backed by threats as
an account of the different varieties of law, we provisionally
assumed that in any society where there is law, there actually
is a sovereign, characterized affirmatively and negatively by
reference to the habit of obedience: a person or body of per-
sons whose orders the great majority of the society habitually
obey and who does not habitually obey any other person or
persons.

We must now consider in some detail this general theory
concerning the foundations of all legal systems; for in spite of
its extreme simplicity the doctrine of sovereignty is nothing
less than this. The doctrine asserts that in every human so-
ciety, where there is law, there is ultimately to be found latent
beneath the variety of political forms, in a democracy as much
as in an absolute monarchy, this simple relationship between
subjects rendering habitual obedience and a sovereign who
renders habitual obedience to no one. This vertical structure
composed of sovereign and subjects is, according to the theory,
as essential a part of a society which possesses law, as a back-
bone is of a man. Where it is present, we may speak of the
society, together with its sovereign, as a single independent
state, and we may speak of ifs law: where it is not present, we
can apply none of these expressions, for the relation of sover-
eign and subject forms, according to this theory, part of their
very meaning.

Two points in this doctrine are of special importance and
we shall emphasize them here in general terms in order to
indicate the lines of criticism pursued in detail in the rest of
the chapter. The first concerns the idea of a kabit of obedi-
ence, which is all that is required on the part of those to
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whom the sovereign’s laws apply. Here we shall inquire
whether such a habit is sufficient to account for two salient
features of most legal systems: the continuity of the authority to
make law possessed by a succession of different legislators,
and the persistence of laws long after their maker and those
who rendered him habitual obedience have perished. Our
second point concerns the position occupied by the sovereign
above the law: he creates law for others and so imposes legal
duties or ‘limitations’ upon them whereas he is said himself
to be legally unlimited and illimitable. Here we shall inquire
whether this legally illimitable status of the supreme lawgiver
is necessary for the existence of law, and whether either the
presence or the absence of legal limits on legislative power
can be understood in the simple terms of habit and obedience
into which this theory analyses these notions.

I. THE HABIT OF OBEDIENCE AND THE
CONTINUITY OF LAW

The idea of obedience, like many other apparently simple
ideas used without scrutiny, is not free from complexities. We
shall disregard the complexity already noticed’ that the word
‘obedience’ often suggests deference to authority and not
merely compliance with orders backed by threats. Even so, it
is not easy to state, even in the case of a single order given
face to face by one man to another, precisely what connection
there must be between the giving of the order and the per-
formance of the specified act in order that the latter should
constitute obedience. What, for example, is the relevance of
the fact, when it is a fact, that the person ordered would
certainly have done the very same thing without any order?
These difficulties are particularly acute in the case of laws,
some of which prohibit people from doing things which many
of them would never think of doing. Till these difficulties are
settled the whole idea of a ‘general habit of obedience’ to the
laws of a country must remain somewhat obscure. We may,
however, for our present purposes imagine a very simple case
to which the words ‘habit’ and ‘obedience’ would perhaps be
conceded to have a fairly obvious application.

' See p. 19 above.
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We shall suppose that there is a population living in a
territory in which an absolute monarch (Rex) reigns for a
very long time: he controls his people by general orders backed
by threats requiring them to do various things which they
would not otherwise do, and to abstain from doing things
which they would otherwise do; though there was trouble in
the early years of the reign, things have long since settled
down and, in general, the people can be relied on to obey
him. Since what Rex requires is often onerous, and the temp-
tation to disobey and risk the punishment is considerable, it
is hardly to be supposed that the obedience, though generally
rendered, is a ‘habit’ or ‘habitual’ in the full sense or most
usual sense of that word. Men can indeed quite literally acquire
the habit of complying with certain laws: driving on the left-
hand side of the road is perhaps a paradigm, for Englishmen,
of such an acquired habit. But where the law runs counter to
strong inclinations as, for example, do laws requiring the
payment of taxes, our eventual compliance with them, even
though regular, has not the unreflective, effortless, engrained
character of a habit. None the less, though the obedience
accorded to Rex will often lack this element of habit, it will
have other important ones. To say of a person that he has
habit, e.g. of reading a newspaper at breakfast, entails that he
has for some considerable time past done this and that he is
likely to repeat this behaviour. If so, it will be true of most
people in our imagined community, at any time after the
initial period of trouble, that they have generally obeyed the
orders of Rex and are likely to continue to do so.

It is to be noted that, on this account of the social situation
under Rex, the habit of obedience is a personal relationship
between each subject and Rex: each regularly does what Rex
orders him, among others, to do. If we speak of the population
as ‘having such a habit’, this, like the assertion that people
habitually frequent the tavern on Saturday nights, will mean
only that the habits of most of the people are convergent:
they each habitually obey Rex, just as they might each ha-
bitually go to the tavern on Saturday night.

It is to be observed that in this very simple situation all
that is required from the community to constitute Rex the
sovereign are the personal acts of obedience on the part of the
population. Each of them need, for his part, only obey; and,
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so long as obedience is regularly forthcoming, no one in the
community need have or express any views as to whether his
own or others’ obedience to Rex is in any sense right, proper,
or legitimately demanded. Plainly, the society we have de-
scribed, in order to give as literal application as possible to
the notion of a habit of obedience, is a very simple one. It is
probably far too simple ever to have existed anywhere, and
it is certainly not a primitive one; for primitive society knows
little of absolute rulers like Rex, and its members are not
usually concerned merely to obey but have pronounced views
as to the rightness of obedience on the part of all concerned.
None the less the community under Rex has certainly some
of the important marks of a society governed by law, at least
during the lifetime of Rex. It has even a certain unity, so that
it may be called ‘a state’. This unity is constituted by the fact
that its members obey the same person, even though they
may have no views as to the rightness of doing so.

Let us now suppose that, after a successful reign, Rex dies
leaving a son Rex II who then starts to issue general orders.
The mere fact that there was a general habit of obedience to
Rex I in his lifetime does not by itself even render probable
that Rex II will be habitually obeyed. Hence if we have
nothing more to go on than the fact of obedience to Rex I and
the likelihood that /e would continue to be obeyed, we shall
not be able to say of Rex II’s first order, as we could have
said of Rex I’s last order, that it was given by one who was
sovereign and was therefore law. There is as yet no estab-
lished habit of obedience to Rex II. We shall have to wait
and see whether such obedience will be accorded to Rex II,
as it was to his father, before we can say, in accordance with
the theory, that he is now sovereign and his orders are law.
There is nothing to make him sovereign from the start. Only
after we know that his orders have been obeyed for some time
shall we be able to say that a habit of obedience has been
established. Then, but not till then, we shall be able to say of
any further order that it is already law as soon as it is issued
and before it is obeyed. Till this stage is reached there will be
an interregnum in which no law can be made.

Such a state of affairs is of course possible and has occasion-
ally been realized in troubled times: but the dangers of dis-
continuity are obvious and not usually courted. Instead, it is
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characteristic of a legal system, even in an absolute mon-
archy, to secure the uninterrupted continuity of law-making
power by rules which bridge the transition from one lawgiver
to another: these regulate the succession in advance, naming or
specifying in general terms the qualifications of and mode of
determining the lawgiver. In a modern democracy the quali-
fications are highly complex and relate to the composition of
a legislature with a frequently changing membership, but the
essence of the rules required for continuity can be seen in the
simpler forms appropriate to our imaginary monarchy. If
the rule provides for the succession of the eldest son, then
Rex II has a title to succeed his father. He will have the right
to make law on his father’s death, and when his first orders
are issued we may have good reason for saying that they are
already law, before any relationship of habitual obedience
between him personally and his subjects has had time to es-
tablish itself. Indeed such a relationship may never be estab-
lished. Yet his word may be law; for Rex II may himself die
immediately after issuing his first orders; he will not have
lived to receive obedience, yet he may have had the right to
make law and his orders may be law.

In explaining the continuity of law-making power through
a changing succession of individual legislators, it is natural to
use the expressions ‘rule of succession’, ‘title’, ‘right to suc-
ceed’, and ‘right to make law’. It is plain, however, that with
these expressions we have introduced a new set of elements,
of which no account can be given in terms of habits of obe-
dience to general orders, out of which, following the prescrip-
tion of the theory of sovereignty, we constructed the simple
legal world of Rex I. For in that world there were no rules,
and so no rights or titles, and hence a fortiori no right or title
to succeed: there were just the facts that orders were given by
Rex I, and his orders were habitually obeyed. To constitute
Rex sovereign during his lifetime and to make his orders law,
no more was needed; but this is not enough to account for his
successor’s rights. In fact, the idea of habitual obedience fails,
in two different though related ways, to account for the
continuity to be observed in every normal legal system, when
one legislator succeeds another. First, mere habits of obedi-
ence to orders given by one legislator cannot confer on the
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new legislator any right to succeed the old and give orders in
his place. Secondly, habitual obedience to the old lawgiver
cannot by itself render probable, or found any presumption,
that the new legislator’s orders will be obeyed. If there is to
be this right and this presumption at the moment of succes-
sion there must, during the reign of the earlier legislator,
have been somewhere in the society a general social practice
more complex than any that can be described in terms of
habit of obedience: there must have been the acceptance of
the rule under which the new legislator is entitled to succeed.

What is this more complex practice? What is the accept-
ance of a rule? Here we must resume the inquiry already
outlined in Chapter I. To answer it we must, for the moment,
turn aside from the special case of legal rules. How does a
habit differ from a rule? What is the difference between say-
ing of a group that they have the habit, e.g. of going to the
cinema on Saturday nights, and saying that it is the rule with
them that the male head is to be bared on entering a church?
We have already mentioned in Chapter I some of the elements
which must be brought into the analysis of this type of rule,
and here we must pursue the analysis further.

There is certainly one point of similarity between social
rules and habits: in both cases the behaviour in question (e.g.
baring the head in church) must be general though not nec-
essarily invariable; this means that it is repeated when occasion
arises by most of the group: so much is, as we have said,
implied in the phrase, “They do it as a rule.” But though there
is this similarity there are three salient differences.

First, for the group to have a kabit it is enough that their
behaviour in fact converges. Deviation from the regular course
need not be a matter for any form of criticism. But such
general convergence or even identity of behaviour is not enough
to constitute the existence of a rule requiring that behaviour:
where there is such a rule deviations are generally regarded
as lapses or faults open to criticism, and threatened devia-
tions meet with pressure for conformity, though the forms of
criticism and pressure differ with different types of rule.

Secondly, where there are such rules, not only is such criti-
cism in fact made but deviation from the standard is generally
accepted as a good reason for making it. Criticism for deviation
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is regarded as legitimate or justified in this sense, as are
demands for compliance with the standard when deviation is
threatened. Moreover, except by a minority of hardened of-
fenders, such criticism and demands are generally regarded
as legitimate, or made with good reason, both by those who
make them and those to whom they are made. How many of
the group must in these various ways treat the regular mode
of behaviour as a standard of criticism, and how often and for
how long they must do so to warrant the statement that the
group has a rule, are not definite matters; they need not
worry us more than the question as to the number of hairs a
man may have and still be bald. We need only remember
that the statement that a group has a certain rule is compatible
with the existence of a minority who not only break the rule
but refuse to look upon it as a standard either for themselves
or others.

The third feature distinguishing social rules from habits is
implicit in what has already been said, but it is one so impor-
tant and so frequently disregarded or misrepresented in
jurisprudence that we shall elaborate it here. It is a feature
which throughout this book we shall call the internal aspect of
rules. When a habit is general in a social group, this gener-
ality is merely a fact about the observable behaviour of most
of the group. In order that there should be such a habit no
members of the group need in any way think of the general
behaviour, or even know that the behaviour in question is
general; still less need they strive to teach or intend to main-
tain it. It is enough that each for his part behaves in the way
that others also in fact do. By contrast, if a social rule is to
exist some at least must look upon the behaviour in question
as a general standard to be followed by the group as a whole.
A social rule has an ‘internal’ aspect, in addition to the ex-
ternal aspect which it shares with a social habit and which
consists in the regular uniform behaviour which an observer
could record.

This internal aspect of rules may be simply illustrated from
the rules of any game. Chess players do not merely have
similar habits of moving the Queen in the same way which
an external observer, who knew nothing about their attitude
to the moves which they make, could record. In addition,
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they have a reflective critical attitude to this pattern of be-
haviour: they regard it as a standard for all who play the
game. Each not only moves the Queen in a certain way him-
self but ‘has views’ about the propriety of all moving the
Queen in that way. These views are manifested in the criti-
cism of others and demands for conformity made upon others
when deviation is actual or threatened, and in the acknow-
ledgement of the legitimacy of such criticism and demands
when received from others. For the expression of such criti-
cisms, demands, and acknowledgements a wide range of ‘nor-
mative’ language is used. ‘I (You) ought not to have moved
the Queen like that’, ‘I (You) must do that’, “That is right’,
‘That is wrong’.

The internal aspect of rules is often misrepresented as a
mere matter of ‘feelings’ in contrast to externally observable
physical behaviour. No doubt, where rules are generally
accepted by a social group and generally supported by social
criticism and pressure for conformity, individuals may often
have psychological experiences analogous to those of restric-
tion or compulsion. When they say they ‘feel bound’ to behave
in certain ways they may indeed refer to these experiences.
But such feelings are neither necessary nor sufficient for the
existence of ‘binding’ rules. There is no contradiction in say-
ing that people accept certain rules but experience no such
feelings of compulsion. What is necessary is that there should
be a critical reflective attitude to certain patterns of behaviour
as a common standard, and that this should display itself in
criticism (including self-criticism), demands for conformity,
and in acknowledgements that such criticism and demands
are justified, all of which find their characteristic expression
in the normative terminology of ‘ought’, ‘must’, and ‘should’,
‘right’ and ‘wrong’.

These are the crucial features which distinguish social rules
from mere group habits, and with them in mind we may
return to the law. We may suppose that our social group has
not only rules which, like that concerning baring the head in
church, makes a specific kind of behaviour standard, but a
rule which provides for the identification of standards of
behaviour in a less direct fashion, by reference to the words,
spoken or written, of a given person. In its simplest form this
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rule will be to the effect that whatever actions Rex specifies
(perhaps in certain formal ways) are to be done. This trans-
forms the situation which we first depicted in terms of mere
habits of obedience to Rex; for where such a rule is accepted
Rex will not only in fact specify what is to be done but will
have the right to do this; and not only will there be general
obedience to his orders, but it will be generally accepted that
it is right to obey him. Rex will in fact be a legislator with the
authority to legislate, i.e. to introduce new standards of be-
haviour into the life of the group, and there is no reason,
since we are now concerned with standards, not ‘orders’, why
he should not be bound by his own legislation.

The social practices which underlie such legislative author-
ity will be, in all essentials, the same as those which underlie
the simple direct rules of conduct, like that concerning baring
the head in church, which we may now distinguish as mere
customary rules, and they will differ in the same way from gen-
eral habits. Rex’s word will now be a standard of behaviour so
that deviations from the behaviour he designates will be open
to criticism; his word will now generally be referred to and
accepted as justifying criticism and demands for compliance.

In order to see how such rules explain the continuity of
legislative authority, we need only notice that in some cases,
even before a new legislator has begun to legislate, it may be
clear that there is a firmly established rule giving him, as one
of a class or line of persons, the right to do this in his turn.
Thus we may find it generally accepted by the group, during
the lifetime of Rex I, that the person whose word is to be
obeyed is not limited to the individual Rex I but is that
person who, for the time being, is qualified in a certain way,
e.g. as the eldest living descendant in the direct line of a
certain ancestor: Rex I is merely the particular person so
qualified at a particular time. Such a rule, unlike the habit of
obeying Rex I, looks forward, since it refers to future possible
lawgivers as well as the present actual lawgiver.

The acceptance, and so the existence, of such a rule will be
manifested during Rex I’s lifetime in part by obedience to him,
but also by acknowledgements that obedience is something to
which he has a right by virtue of his qualification under the
general rule. Just because the scope of a rule accepted at a
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given time by a group may look forward in general terms to
successors in the office of legislator in this way, its acceptance
affords us grounds both for the statement of law that the suc-
cessor has a right to legislate, even before he starts to do so,
and for the statement of fact that he is likely to receive the
same obedience as his predecessor does.

Of course, acceptance of a rule by a society at one moment
does not guarantee its continued existence. There may be a
revolution: the society may cease to accept the rule. This may
happen either during the lifetime of one legislator, Rex I, or
at the point of transition to a new one, Rex II, and, if it does
happen, Rex I will lose or Rex II will not acquire, the right
to legislate. It is true that the position may be obscure: there
may be intermediate confused stages, when it is not clear
whether we are faced with a mere insurrection or temporary
interruption of the old rule, or a full-scale effective abandon-
ment of it. But in principle the matter is clear. The statement
that a new legislator has a right to legislate presupposes the
existence, in the social group, of the rule under which he has
this right. If it is clear that the rule which now qualifies him
was accepted during the lifetime of his predecessor, whom it
also qualified, it is to be assumed, in the absence of evidence
to the contrary, that it has not been abandoned and still
exists. A similar continuity is to be observed in a game when
the scorer, in the absence of evidence that the rules of the
game have been changed since the last innings, credits the
new batsman with the runs which he makes, assessed in
the usual way.

Consideration of the simple legal worlds of Rex I and Rex
IT is perhaps enough to show that the continuity of legislative
authority which characterizes most legal systems depends on
that form of social practice which constitutes the acceptance
of a rule, and differs, in the ways we have indicated, from the
simpler facts of mere habitual obedience. We may summarize
the argument as follows. Even if we concede that a person,
such as Rex, whose general orders are habitually obeyed,
may be called a legislator and his orders laws, habits of
obedience to each of a succession of such legislators are not
enough to account for the right of a successor to succeed and for
the consequent continuity in legislative power. First, because
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habits are not ‘normative’; they cannot confer rights or au-
thority on anyone. Secondly, because habits of obedience to
one individual cannot, though accepted rules can, refer to a
class or line of future successive legislators as well as to the
current legislator, or render obedience to them likely. So the
fact that there is habitual obedience to one legislator neither
affords grounds for the statement that his successor has the
right to make law, nor for the factual statement that he is
likely to be obeyed.

At this point, however, an important point must be noticed
which we shall develop fully in a later chapter. It constitutes
one of the strong points of Austin’s theory. In order to reveal
the essential differences between accepted rules and habits we
have taken a very simple form of society. Before we leave this
aspect of sovereignty we must inquire how far our account of
the acceptance of a rule conferring authority to legislate could
be transferred to a modern state. In referring to our simple
society we spoke as if most ordinary people not only obeyed
the law but understood and accepted the rule qualifying a
succession of lawgivers to legislate. In a simple society this
might be the case; but in a modern state it would be absurd
to think of the mass of the population, however law-abiding,
as having any clear realization of the rules specifying the
qualifications of a continually changing body of persons en-
titled to legislate. To speak of the populace ‘accepting’ these
rules, in the same way as the members of some small tribe
might accept the rule giving authority to its successive chiefs,
would involve putting into the heads of ordinary citizens an
understanding of constitutional matters which they might not
have. We would only require such an understanding of the
officials or experts of the system; the courts, which are charged
with the responsibility of determining what the law is, and
the lawyers whom the ordinary citizen consults when he wants
to know what it is.

These differences between a simple tribal society and a
modern state deserve attention. In what sense, then, are we
to think of the continuity of the legislative authority of the
Queen in Parliament, preserved throughout the changes of
successive legislators, as resting on some fundamental rule or
rules generally accepted? Plainly, general acceptance is here
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a complex phenomenon, in a sense divided between official
and ordinary citizens, who contribute to it and so to the
existence of a legal system in different ways. The officials of the
system may be said to acknowledge explicitly such funda-
mental rules conferring legislative authority: the legislators
do this when they make laws in accordance with the rules
which empower them to do so: the courts when they identify,
as laws to be applied by them, the laws made by those thus
qualified, and the experts when they guide the ordinary citi-
zens by reference to the laws so made. The ordinary citizen
manifests his acceptance largely by acquiescence in the re-
sults of these official operations. He keeps the law which is
made and identified in this way, and also makes claims and
exercises powers conferred by it. But he may know little of its
origin or its makers: some may know nothing more about the
laws than that they are ‘the law’. It forbids things ordinary
citizens want to do, and they know that they may be arrested
by a policeman and sentenced to prison by a judge if they
disobey. It is the strength of the doctrine which insists that
habitual obedience to orders backed by threats is the founda-
tion of a legal system that it forces us to think in realistic
terms of this relatively passive aspect of the complex phenom-
enon which we call the existence of a legal system. The
weakness of the doctrine is that it obscures or distorts the
other relatively active aspect, which is seen primarily, though
not exclusively, in the law-making, law-identifying, and law-
applying operations of the officials or experts of the system.
Both aspects must be kept in view if we are to see this com-
plex social phenomenon for what it actually is.

2. THE PERSISTENCE OF LAW

In 1944 a woman was prosecuted in England and convicted
for telling fortunes in violation of the Witchcraft Act, 1735."
This is only a picturesque example of a very familiar legal
phenomenon: a statute enacted centuries ago may still be law
today. Yet familiar though it is, the persistence of laws in this
way is something which cannot be made intelligible in terms
of the simple scheme which conceives of laws as orders given

* R. v. Duncan [1944] 1 KB 713.
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by a person habitually obeyed. We have in fact here the
converse of the problem of the continuity of law-making au-
thority which we have just considered. There the question
was how, on the basis of the simple scheme of habits of obe-
dience, it could be said that the first law made by a successor
to the office of legislator is already law before he personally
had received habitual obedience. Here the question is: how
can law made by an earlier legislator, long dead, still be law
for a society that cannot be said habitually to obey him? As
in the first case, no difficulty arises for the simple scheme if
we confine our view to the lifetime of the legislator. Indeed,
it seems to explain admirably why the Witchcraft Act was
law in England but would not have been law in France, even
if its terms extended to French citizens telling fortunes in
France, though of course it could have been applied to those
Frenchmen who had the misfortune to be brought before
English courts. The simple explanation would be that in
England there was a habit of obedience to those who enacted
this law whereas in France there was not. Hence it was law
for England but not for France.

We cannot, however, narrow our view of laws to the life-
time of their makers, for the feature which we have to explain
is just their obdurate capacity to survive their makers and
those who habitually obeyed them. Why is the Witchcraft
Act law still for us, if it was not law for the contemporary
French? Surely, by no stretch of language can we, the English
of the twentieth century, now be said habitually to obey George
IT and his Parliament. In this respect, the English now and
the French then are alike: neither habitually obey or obeyed
the maker of this law. The Witchcraft Act might be the sole
Act surviving from this reign and yet it would still be law in
England now. The answer to this problem of ‘Why law still?’
is in principle the same as the answer to our first problem of
‘Why law already?’ and it involves the substitution, for the
too simple notion of habits of obedience to a sovereign per-
son, of the notion of currently accepted fundamental rules
specifying a class or line of persons whose word is to consti-
tute a standard of behaviour for the society, i.e. who have the
right to legislate. Such a rule, though it must exist now, may
in a sense be timeless in its reference: it may not only look
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forward and refer to the legislative operation of a future leg-
islator but it may also look back and refer to the operations
of a past one.

Presented in the simple terms of the Rex dynasty the
position is this. Each of a line of legislators, Rex I, II, and III,
may be qualified under the same general rule that confers the
right to legislate on the eldest living descendant in the direct
line. When the individual ruler dies his legislative work lives
on; for it rests upon the foundation of a general rule which
successive generations of the society continue to respect re-
garding each legislator whenever he lived. In the simple case
Rex I, I, and III, are each entitled, under the same general
rule, to introduce standards of behaviour by legislation. In
most legal systems matters are not quite so simple, for the
presently accepted rule under which past legislation is recog-
nized as law may differ from the rule relating to contem-
porary. legislation. But, given the present acceptance of the
underlying rule, the persistence of laws is no more mysterious
than the fact that the decision of the umpire, in the first
round of a tournament between teams whose membership
has changed, should have the same relevance to the final
result as those of the umpire who took his place in the third
round. None the less, if not mysterious, the notion of an ac-
cepted rule conferring authority on the orders of past and
future, as well as present, legislators, is certainly more com-
plex and sophisticated than the idea of habits of obedience to
a present legislator. Is it possible to dispense with this com-
plexity, and by some ingenious extension of the simple con-
ception of orders backed by threats show that the persistence
of laws rests, after all, on the simpler facts of habitual obedi-
ence to the present sovereign?

One ingenious attempt to do this has been made: Hobbes,
echoed here by Bentham and Austin, said that ‘the legislator
is he, not by whose authority the laws were first made, but by
whose authority they now continue to be laws’.' It is not
immediately clear, if we dispense with the notion of a rule in
favour of the simpler idea of habit, what the ‘authority’ as
distinct from the ‘power’ of a legislator can be. But the general

' Leviathan, chap. xxvi.
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argument expressed by this quotation is clear. It is that, though
as a matter of history the source or origin of a law such as the
Witchcraft Act was the legislative operation of a past sover-
eign, its present status as law in twentieth-century England is
due to its recognition as law by the present sovereign. This
recognition does not take the form of an explicit order, as in
the case of statutes made by the now living legislators, but
of a facit expression of the sovereign’s will. This consists in
the fact that, though he could, he does not interfere with the
enforcement by his agents (the courts and possibly the execu-
tive) of the statute made long ago.

This is, of course, the same theory of tacit orders already
considered, which was invoked to explain the legal status of
certain customary rules, which appeared not to have been
ordered by any one at any time. The criticisms which we
made of this theory in Chapter III apply even more obvi-
ously when it is used to explain the continued recognition of
past legislation as law. For though, owing to the wide discre-
tion accorded to the courts to reject unreasonable customary
rules, there may be some plausibility in the view that until
the courts actually apply a customary rule in a given case, it
has no status as law, there is very little plausibility in the
view that a statute made by a past ‘sovereign’ is not law until
it is actually applied by the courts in the particular case, and
enforced with the acquiescence of the present sovereign. If
this theory is right it follows that the courts do not enforce it
because it is already law: yet this would be an absurd infer-
ence to draw from the fact that the present legislator could
repeal the past enactments but has not exercised this power.
For Victorian statutes and those passed by the Queen in
Parliament today surely have precisely the same legal status
in present-day England. Both are law even before cases to
which they are applied arise in the courts and, when such
cases do arise, the courts apply both Victorian and modern
statutes because they are already law. In neither case are
these law only after they are applied by the courts; and in
both cases alike their status as law is due to the fact that they
were enacted by persons whose enactments are now author-
itative under presently accepted rules, irrespective of the fact
that these persons are alive or dead.
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The incoherence of the theory that past statutes owe their
present status as law to the acquiescence of the present leg-
islature in their application by the courts, may be seen most
clearly in its incapacity to explain why the courts of the present
day should distinguish between a Victorian statute which has
not been repealed as still law, and one which was repealed
under Edward VII as no longer law. Plainly, in drawing such
distinctions the courts (and with them any lawyer or ordinary
citizen who understands the system) use as a criterion a fun-
damental rule or rules of what is to count as law which em-
braces past as well as present legislative operations: they do
not rest their discrimination between the two statutes on
knowledge that the present sovereign has tacitly commanded
(i.e. allowed to be enforced) one but not the other.

Again, it seems that the only virtue in the theory we have
rejected is that of a blurred version of a realistic reminder. In
this case it is the reminder that unless the officials of the
system and above all the courts accept the rule that certain
legislative operations, past or present, are authoritative, some-
thing essential to their status as law will be lacking. But
realism of this humdrum sort must not be inflated into the
theory sometimes known as Legal Realism, the main features
of which are discussed in detail later,’ and which, in some
versions, holds no statute to be law until it is actually applied
by a court. There is a difference, crucial for the understand-
ing of law, between the truth that if a statute is to be law, the
courts must accept the rule that certain legislative operations
make law, and the misleading theory that nothing is law till
it is applied in a particular case by a court. Some versions of
the theory of Legal Realism of course go far beyond the false
explanation of the persistence of laws which we have criti-
cized; for they go the full length of denying that the status
of law can belong to any statute whether made by a past or
present sovereign, before the courts have actually applied it.
Yet an explanation of the persistence of laws which stops
short of the full Realist theory and acknowledges that statutes
of the present sovereign, as distinguished from past sover-
eigns, are law before they are applied by the courts has the

! See pp. 136—47 below.
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worst of both worlds and is surely quite absurd. This half
way position is untenable because there is nothing to dis-
tinguish the legal status of a statute of the present sovereign
and an unrepealed statute of an earlier one. Either both (as
ordinary lawyers would acknowledge) or neither, as the full
Realist theory claims, are law before they are applied by the
courts of the present day to a particular case.

3. LEGAL LIMITATIONS ON LEGISLATIVE POWER

In the doctrine of sovereignty the general habit of obedience
of the subject has, as its complement, the absence of any such
habit in the sovereign. He makes law for his subjects and
makes it from a position outside any law. There are, and can
be, no legal limits on his law-creating power. It is important
to understand that the legally unlimited power of the sover-
eign is his by definition: the theory simply asserts that there
could only be legal limits on legislative power if the legislator
were under the orders of another legislator whom he habitually
obeyed; and in that case he would no longer be sovereign. If
he is sovereign he does not obey any other legislator and
hence there can be no legal limits on his legislative power.
The importance of the theory does not of course lie in these
definitions and their simple necessary consequences which
tell us nothing about the facts. It lies in the claim that in
every society where there is law there is a sovereign with
these attributes. We may have to look behind legal or polit-
ical forms, which suggest that all legal powers are limited and
that no person or persons occupy the position outside the law
ascribed to the sovereign. But if we are resolute in our search
we shall find the reality which, as the theory claims, exists
behind the forms.

We must not misinterpret the theory as making either a
weaker or a stronger claim than it in fact makes. The theory
does not merely state that there are some societies where a
sovereign subject to no legal limits is to be found, but that
everywhere the existence of law implies the existence of such
a sovereign. On the other hand the theory does not insist that
there are no limits on the sovereign’s power but only that
there are no legal limits on it. So the sovereign may in fact
defer, in exercising legislative power, to popular opinion
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either from fear of the consequences of flouting it, or because
he thinks himself morally bound to respect it. Very many
different factors may influence him in this, and, if a fear of
popular revolt or moral conviction leads him not to legislate
in ways which he otherwise would, he may indeed think and
speak of these factors as ‘limits’ on his power. But they are
not legal limits. He is under no legal duty to abstain from
such legislation, and the law courts, in considering whether
they have before them a law of the sovereign, would not listen
to the argument that its divergence from the requirements of
popular opinion or morality prevented it from ranking as law,
unless there was an order of the sovereign that they should.

The attractions of this theory as a general account of law
are manifest. It seems to give us in satisfying simple form
an answer to two major questions. When we have found the
sovereign who receives habitual obedience but yields it to no
one, we can do two things. First, we can identify in his gen-
eral orders the law of a given society and distinguish it from
many other rules, principles, or standards, moral or merely
customary, by which the lives of its members are also governed.
Secondly, within the area of law we can determine whether
we are confronted with an independent legal system or merely
a subordinate part of some wider system.

It is usually claimed that the Queen in Parliament, consid-
ered as a single continuing legislative entity, fills the require-
ments of this theory and the sovereignty of Parliament consists
in the fact that it does so. Whatever the accuracy of this belief
(some aspects of which we later consider in Chapter VI), we
can certainly reproduce quite coherently in the imaginary
simple world of Rex I what the theory demands. It is instruc-
tive to do this before considering the more complex case of a
modern state, since the full implications of the theory are best
brought out in this way. To accommodate the criticisms made
in Section 1 of the notion of habits of obedience we can con-
ceive of the situation in terms of rules rather than habits. On
this footing we shall imagine a society in which there is a rule
generally accepted by courts, officials, and citizens that, when-
ever Rex orders anything to be done, his word constitutes a
standard of behaviour for the group. It may well be that, in
order to distinguish among these orders those expressions of
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‘private’ wishes, which Rex does not wish to have ‘official’
status, from those which he does, ancillary rules will also be
adopted specifying a special style which the monarch is to use
when he legislates ‘in the character of a monarch’ but not
when he gives private orders to his wife or mistress. Such
rules concerning the manner and form of legislation must be
taken seriously if they are to serve their purpose, and they
may at times inconvenience Rex. None the less, though we
may well rank them as legal rules, we need not count them
as ‘limits’ on his legislative power, since if he does follow the
required form there is no subject on which he cannot legislate
so as to give effect to his wishes. The ‘area’ if not the ‘form’
of his legislative power is unlimited by law.

The objection to the theory as a general theory of law is
that the existence of a sovereign such as Rex in this imagined
society, who is subject to no legal limitations, is not a neces-
sary condition or presupposition of the existence of law. To
establish this we need not invoke disputable or challengeable
types of law. Our argument therefore is not drawn from sys-
tems of customary law or international law, to which some
wish to deny the title of law just because they lack a legislature.
Appeal to these cases is quite unnecessary; for the conception
of the legally unlimited sovereign misrepresents the character
of law in many modern states where no one would question
that there is law. Here there are legislatures but sometimes
the supreme legislative power within the system is far from
unlimited. A written constitution may restrict the competence
of the legislature not merely by specifying the form and manner
of legislation (which we may allow not to be limitations) but
by excluding altogether certain matters from the scope of its
legislative competence, thus imposing limitations of substance.

Again, before examining the complex case of a modern state,
it is useful to see what, in the simple world where Rex is the
supreme legislator, ‘legal limitations on his legislative power’
would actually mean, and why it is a perfectly coherent notion.

In the simple society of Rex it may be the accepted rule
(whether embodied in a written constitution or not) that no
law of Rex shall be valid if it excludes native inhabitants from
the territory or provides for their imprisonment without trial,
and that any enactment contrary to these provisions shall be
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void and so treated by all. In such a case Rex’s powers to
legislate would be subject to limitations which surely would
be legal, even if we are disinclined to call such a fundamental
constitutional rule ‘z law’. Unlike disregard of popular opin-
ion or popular moral convictions to which he might often
defer even against his inclinations, disregard of these specific
restrictions would render his legislation void. The courts would
therefore be concerned with these in a way in which they
would not be concerned with the other merely moral or de facto
limits on the legislator’s exercise of his power. Yet, in spite of
these legal limitations, surely Rex’s enactments within their
scope are laws, and there is an independent legal system in
his society.

It is important to dwell a little longer on this imaginary
simple case in order to see precisely what legal limits of this
type are. We might often express the position of Rex by say-
ing that he ‘cannot’ pass laws providing for imprisonment
without trial; it is illuminating to contrast this sense of ‘cannot’
with that which signifies that a person is under some legal
duty or obligation not to do something. ‘Cannot’ is used in
this latter sense when we say, ‘You cannot ride a bicycle on
the pavement.” A constitution which effectively restricts the
legislative powers of the supreme legislature in the system
does not do so by imposing (or at any rate need not impose)
duties on the legislature not to attempt to legislate in certain
ways; instead it provides that any such purported legislation
shall be void. It imposes not legal duties but legal disabilities.
‘Limits’ here implies not the presence of duty but the absence
of legal power.

Such restrictions on the legislative power of Rex may well
be called constitutional: but they are not mere conventions or
moral matters with which courts are unconcerned. They are
parts of the rule conferring authority to legislate and they
vitally concern the courts, since they use such a rule as a
criterion of the validity of purported legislative enactments
coming before them. Yet though such restrictions are legal
and not merely moral or conventional, their presence or ab-
sence cannot be expressed in terms of the presence or absence
of a habit of obedience on the part of Rex to other persons.
Rex may well be subject to such restrictions and never seek
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to evade them; yet there may be no one whom he habitually
obeys. He merely fulfils the conditions for making valid law.
Or he may try to evade the restrictions by issuing orders
inconsistent with them; yet if he does this he will not have
disobeyed any one; he will not have broken any superior legis-
lators’ law or violated a legal duty. He will surely have failed
to make (though he does not break) a valid law. Conversely,
if in the constitutional rule qualifying Rex to legislate there
are no legal restrictions on Rex’s authority to legislate, the
fact that he habitually obeys the orders of Tyrannus, the king
of the neighbouring territory, will neither deprive Rex’s enact-
ments of their status as law nor show that they are subordinate
parts of a single system in which Tyrannus has supreme
authority.

The foregoing very obvious considerations establish a num-
ber of points much obscured by the simple doctrine of sover-
eignty yet vital for the understanding of the foundation of a
legal system. These we may summarize as follows: First, legal
limitations on legislative authority consist not of duties imposed
on the legislator to obey some superior legislator but of dis-
abilities contained in rules which qualify him to legislate.

Secondly, in order to establish that a purported enactment
is law -we do not have to trace it back to the enactment, ex-
press or tacit, of a legislator who is ‘sovereign’ or ‘unlimited’
either in the sense that his authority to legislate is legally
unrestricted or in the sense that he is a person who obeys no
one else habitually. Instead we have to show that it was
made by a legislator who was qualified to legislate under an
existing rule and that either no restrictions are contained in
the rule or there are none affecting this particular enactment.

Thirdly, in order to show that we have before us an inde-
pendent legal system we do not have to show that its supreme
legislator is legally unrestricted or obeys no other person
habitually. We have to show merely that the rules which
qualify the legislator do not confer superior authority on those
who have also authority over other territory. Conversely, the
fact that he is not subject to such foreign authority does not
mean that he has unrestricted authority within his own
territory.

Fourthly, we must distinguish between a legally unlimited



SOVEREIGN AND SUBJECT 71

legislative authority and one which, though limited, is supreme
in the system. Rex may well have been the highest legislating
authority known to the law of the land, in the sense that all
other legislation may be repealed by his, even though his own
is restricted by a constitution,

Fifthly, and last, whereas the presence or absence of rules
limiting the legislator’s competence to legislate is crucial, the
legislator’s habits of obedience are at the most of some indi-
rect evidential importance. The only relevance of the fact, if
it be the fact, that the legislator is not in a habit of obedience
to other persons is that sometimes it may afford some, though
far from conclusive, evidence that his authority to legislate is
not subordinate, by constitutional or legal rule, to that of
others. Similarly, the only relevance of the fact that the leg-
islator does habitually obey someone else is that this is some
evidence that under the rules his authority to legislate is
subordinate to that of others.

4. THE SOVEREIGN BEHIND THE LEGISLATURE

There are in the modern world many legal systems in which
the body, normally considered to be the supreme legislature
within the system, is subject to legal limitations on the exer-
cise of its legislative powers; yet, as both lawyer and legal
theorist would agree, the enactments of such a legislature
within the scope of its limited powers are plainly law. In
these cases, if we are to maintain the theory that wherever
there is law there is a sovereign incapable of legal limitation,
we must search for such a sovereign behind the legally lim-
ited legislature. Whether he is there to be found is the question
which we must now consider.

We may neglect for the moment the provisions, which every
legal system must make in one form or another, though not
necessarily by a written constitution, as to the qualification of
the legislators and ‘the manner and form’ of legislation. These
may be considered as specifications of the identity of the leg-
islative body and of what it must do to legislate rather than
legal limitations on the scope of its legislative power; though,
in fact, as the experience of South Africa has shown,' it is

' See Harris v. Dinges [1952] 1 TLR 1245.
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difficult to give general criteria which satisfactorily distinguish
mere provisions as to ‘manner and form’ of legislation or def-
initions of the legislative body from ‘substantial’ limitations.

Plain examples of substantive limitations are, however, to
be found in federal constitutions such as those of the United
States or Australia, where the division of powers between the
central government and the member states, and also certain
individual rights, cannot be changed by the ordinary pro-
cesses of legislation. In these cases an enactment, either of the
state or federal legislature, purporting to alter or inconsistent
with the federal division of powers or with the individual
rights protected in this way, is liable to be treated as wltra vires,
and declared legally invalid by the courts to the extent that
it conflicts with the constitutional provisions. The most famous
of such legal limitations on legislative powers is the Fifth
Amendment to the Constitution of the United States. This
provides, among other things, that no person shall be de-
prived ‘of life liberty or property without due process of law’;
and statutes of Congress have been declared invalid by the
courts when found to conflict with these or with other re-
strictions placed by the constitution on their legislative powers.

There are, of course, many different devices for protecting
the provisions of a constitution from the operations of the
legislature. In some cases, such as that of Switzerland, some
provisions as to the rights of the member states of a federa-
tion and the rights of individuals, though mandatory in form,
are treated as ‘merely political’ or hortatory. In such cases
the courts are not accorded jurisdiction to ‘review’ the en-
actment of the federal legislature and to declare it invalid
even though it may be in plain conflict with the provisions of
the constitution as to the proper scope of the legislature’s
operations.’ Certain provisions of the United States Constitu-
tion have been held to raise ‘political questions’, and where
a case falls within this category the courts will not consider
whether a statute violates the constitution.

Where legal limitations on the normal operations of the
supreme legislature are imposed by a constitution, these
themselves may or may not be immune from certain forms of

* See Art. 113 of the Constitution of Switzerland.
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legal change. This depends on the nature of the provision
made by the constitution for its amendment. Most constitu-
tions contain a wide amending power to be exercised either
by a body distinct from the ordinary legislature, or by the
members of the ordinary legislature using a special proce-
dure. The provision of Article V of the Constitution of the
United States for amendments ratified by the legislatures of
three-fourths of the States or by conventions in three-fourths
thereof is an example of the first type of amending power;
and the provision for amendment in the South Africa Act of
1909 s. 152 is an example of the second. But not all consti-
tutions contain an amending power, and sometimes even where
there is such an amending power certain provisions of the
constitution which impose limits on the legislature are kept
outside its scope; here the amending power is itself limited.
This may be observed (though some limitations are no longer
of practical importance) even in the Constitution of the United
States. For Article V provides that ‘no amendment made
prior to the Year 1808 shall in any Manner affect the first and
fourth Clauses in the Ninth Section of the first Article and
that no State without its consent shall be deprived of its equal
suffrage in the Senate’.

Where the legislature is subject to limitations which can, as
in South Africa, be removed by the members of the legisla-
ture operating a special procedure, it is arguable that it may
be identified with the sovereign incapable of legal limitation
which the theory requires. The difficult cases for the theory
are those where the restrictions on the legislature can, as in
the United States, only be removed by the exercise of an
amending power entrusted to a special body, or where the
restrictions are altogether outside the scope of any amending
power.

In considering the claim of the theory to account consist-
ently for these cases we must recall, since it is often over-
looked, that Austin himself in elaborating the theory did not
identify the sovereign with the legislature even in England.
This was his view although the Queen in Parliament is,
according to the normally accepted doctrine, free from legal
limitations on its legislative power, and so is often cited as
a paradigm of what is meant by ‘a sovereign legislature’ in
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contrast with Congress or other legislatures limited by a ‘rigid’
constitution. None the less, Austin’s view was that in any
democracy it is not the elected representatives who constitute
or form part of the sovereign body but the electors. Hence in
England ‘speaking accurately the members of the commons
house are merely trustees for the body by which they are
elected and appointed: and consequently the sovereignty al-
ways resides in the Kings Peers and the electoral body of the
commons’.' Similarly, he held that in the United States sov-
ereignty of each of the states and ‘also of the larger state
arising from the Federal Union resided in the states’ govern-
ments as forming one aggregate body, meaning by a state’s
government not its ordinary legislature but the body of citi-
zens which appoints its ordinary legislature’.”

Viewed in this perspective, the difference between a legal
system in which the ordinary legislature is free from legal
limitations, and one where the legislature is subject to them,
appears merely as a difference between the manner in which
the sovereign electorate chooses to exercise its sovereign pow-
ers. In England, on this theory, the only direct exercise made
by the electorate of their share in the sovereignty consists in
their election of representatives to sit in Parliament and the
delegation to them of their sovereign power. This delegation
is, in a sense, absolute since, though a trust is reposed in them
not to abuse the powers thus delegated to them, this trust in
such cases is a matter only for moral sanctions and the courts
are not concerned with it, as they are with legal limitations
on legislative power. By contrast, in the United States, as in
every democracy where the ordinary legislature is legally
limited, the electoral body has not confined its exercise of
sovereign power to the election of delegates, but has subjected
them to legal restrictions. Here the electorate may be con-
sidered an ‘extraordinary and ulterior legislature’ superior to
the ordinary legislature which is legally ‘bound’ to observe
the constitutional restrictions and, in cases of conflict, the
courts will declare the Acts of the ordinary legislature invalid.
Here then, in the electorate, is the sovereign free from all
legal limitations which the theory requires.

' Austin, Province of Jurisprudence Determined, Lecture VI, pp. 230-1.
* Ibid., p. 251.
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It is plain that in these further reaches of the theory the
initial, simple conception of the sovereign has undergone a
certain sophistication, if not a radical transformation. The
description of the sovereign as ‘the person or persons to whom
the bulk of the society are in the habit of obedience’ had, as
we showed in Section 1 of this chapter, an almost literal
application to the simplest form of society, in which Rex was
an absolute monarch and no provision was made for the
succession to him as legislator. Where such a provision was
made, the consequent continuity of legislative authority, which
is such a salient feature of a modern legal system, could not
be expressed in the simple terms of habits of obedience, but
required for its expression the notion of an accepted rule under
which the successor had the right to legislate before actually
doing so and receiving obedience. But the present identifica-
tion of the sovereign with the electorate of a democratic state
has no plausibility whatsoever, unless we give to the key words
‘habit of obedience’ and ‘person or persons’ a meaning which
is quite different from that which they had when applied to
the simple case; and it is a meaning which can only be made
clear if the notion of an accepted rule is surreptitiously intro-
duced. The simple scheme of habits of obedience and orders
cannot suffice for this.

That this is so may be shown in many different ways. It
emerges most clearly if we consider a democracy in which the
electorate excludes only infants and mental defectives and so
itself constitutes ‘the bulk’ of the population, or if we imagine
a simple social group of sane adults where all have the right
to vote. If we attempt to treat the electorate in such cases
as the sovereign and apply to it the simple definitions of
the original theory, we shall find ourselves saying that here
the ‘bulk’ of the society habitually obey themselves. Thus the
original clear image of a society divided into two segments:
the sovereign free from legal limitation who gives orders, and
the subjects who habitually obey, has given place to the blurred
image of a society in which the majority obey orders given by
the majority or by all. Surely we have here neither ‘orders’ in
the original sense (expression of intention that others shall
behave in certain ways) or ‘obedience’.

To meet this criticism, a distinction may be made be-
tween the members of the society in their private capacity as
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individuals and the same persons in their official capacity as
electors or legislators. Such a distinction is perfectly intelligible;
indeed many legal and political phenomena are most natu-
rally presented in such terms; but it cannot rescue the theory
of sovereignty even if we are prepared to take the further step
of saying that the individuals in their official capacity consti-
tute another person who is habitually obeyed. For if we ask
what is meant by saying of a group of persons that in electing
a representative or in issuing an order, they have acted not
‘as individuals’ but ‘in their official capacity’, the answer can
only be given in terms of their qualifications under certain
rules and their compliance with other rules, which define
what is to be done by them to make a valid election or a law.
It is only by reference to such rules that we can identify
something as an election or a law made by this body of persons.
Such things are to be attributed to the body ‘making’ them
not by the same simple natural test which we use in attribut-
ing an individual’s spoken or written orders to him.

What then is it for such rules to exist? Since they are rules
defining what the members of the society must do to function
as an electorate (and so for the purposes of the theory as a
sovereign) they cannot themselves have the status of orders
issued by the sovereign, for nothing can count as orders is-
sued by the sovereign unless the rules already exist and have
been followed.

Can we then say that these rules are just parts of the de-
scription of the population’s kabits of obedience? In a simple
case where the sovereign is a single person whom the bulk of
the society obey if, and only if, he gives his orders in a certain
form, e.g. in writing signed and witnessed, we might say
(subject to the objections made in Section 1 to the use here
of the notion of habit) that the rule that he must legislate in
this fashion is just part of the description of the society’s
habit of obedience: they habitually obey him when he gives
orders in this way. But, where the sovereign person is not
identifiable independently of the rules, we cannot represent
the rules in this way as merely the terms or conditions under
which the society habitually obeys the sovereign. The rules
are constitutive of the sovereign, not merely things which we
should have to mention in a description of the habits of



SOVEREIGN AND SUBJECT 77

obedience to the sovereign. So we cannot say that in the
present case the rules specifying the procedure of the elector-
ate represent the conditions under which the society, as so
many individuals, obeys itself as an electorate; for ‘itself as an
electorate’ is not a reference to a person identifiable apart
from the rules. It is a condensed reference to the fact that the
electors have complied with rules in electing their representa-
tives. At the most we might say (subject to the objections in
Section 1) that the rules set forth the conditions under which
the elected persons are habitually obeyed: but this would take us
back to a form of the theory in which the legislature, not the
electorate, is sovereign, and all the difficulties, arising from
the fact that such a legislature might be subject to legal
limitations on its legislative powers, would remain unsolved.

These arguments against the theory, like those of the ear-
lier section of this chapter, are fundamental in the sense that
they amount to the contention that the theory is not merely
mistaken in detail, but that the simple idea of orders, habits,
and obedience, cannot be adequate for the analysis of law.
What is required instead is the notion of a rule conferring
powers, which may be limited or unlimited, on persons quali-
fied in certain ways to legislate by complying with a certain
procedure.

Apart from what may be termed the general conceptual
inadequacy of the theory, there are many ancillary objections
to this attempt to accommodate within it the fact that what
would ordinarily be regarded as the supreme legislature may
be legally limited. If in such cases the sovereign is to be
identified with the electorate, we may well ask, even where
the electorate has an unlimited amending power by which the
restrictions on the ordinary legislature could all be removed,
if it is true that these restrictions are legal because the elec-
torate has given orders which the ordinary legislature habitu-
ally obeys. We might waive our objection that legal limitations
on legislative power are misrepresented as orders and so as
duties imposed on it. Can we, even so, suppose that these
restrictions are duties which the electorate has even tacitly
ordered the legislature to fulfil? All the objections taken in
earlier chapters to the idea of tacit orders apply with even
greater force to its use here. Failure to exercise an amending
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power as complex in its manner of exercise as that in the
United States constitution, may be a poor sign of the wishes
of the electorate, though often a reliable sign of its ignorance
and indifference. We are a long way indeed from the general
who may, perhaps plausibly, be considered tacitly to have
ordered his men to do what he knows the sergeant tells them
to do.

Again, what are we to say, in the terms of the theory, if
there are some restrictions on the legislature which are alto-
gether outside the scope of the amending power entrusted
to the electorate? This is not merely conceivable but actually
is the position in some cases. Here the electorate is subject
to legal limitations, and though it may be called an extra-
ordinary legislature it is not free from legal limitation and
so is not sovereign. Are we to say here that the society as a
whole is sovereign and these legal limitations have been tacitly
ordered by i, since it has failed to revolt against them? That
this would make the distinction between revolution and leg-
islation untenable is perhaps a sufficient reason for rejecting
1t.

Finally, the theory treating the electorate as sovereign only
provides at the best for a limited legislature in a democracy
where an electorate exists. Yet there is no absurdity in the
notion of an hereditary monarch like Rex enjoying limited
legislative powers which are both limited and supreme within
the system.



Vv

LAW AS THE UNION OF PRIMARY
AND SECONDARY RULES

I. A FRESH START

I~ the last three chapters we have seen that, at various cru-
cial points, the simple model of law as the sovereign’s coer-
cive orders failed to reproduce some of the salient features of
a legal system. To demonstrate this, we did not find it nec-
essary to invoke (as earlier critics have done) international
law or primitive law which some may regard as disputable or
borderline examples of law; instead we pointed to certain
familiar features of municipal law in a modern state, and
showed that these were either distorted or altogether unrep-
resented in this over-simple theory.

The main ways in which the theory failed are instructive
enough to merit a second summary. First, it became clear
that though of all the varieties of law, a criminal statute,
forbidding or enjoining certain actions under penalty, most
resembles orders backed by threats given by one person to
others, such a statute none the less differs from such orders
in the important respect that it commonly applies to those
who enact it and not merely to others. Secondly, there are
other varieties of law, notably those conferring legal powers
to adjudicate or legislate (public powers) or to create or vary
legal relations (private powers) which cannot, without ab-
surdity, be construed as orders backed by threats. Thirdly,
there are legal rules which differ from orders in their mode of
origin, because they are not brought into being by anything
analogous to explicit prescription. Finally, the analysis of law
in terms of the sovereign, habitually obeyed and necessarily
exempt from all legal limitation, failed to account for the
continuity of legislative authority characteristic of a modern
legal system, and the sovereign person or persons could not
be identified with either the electorate or the legislature of a
modern state.
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It will be recalled that in thus criticizing the conception of
law as the sovereign’s coercive orders we considered also a
number of ancillary devices which were brought in at the cost
of corrupting the primitive simplicity of the theory to rescue
it from its difficulties. But these too failed. One device, the
notion of a facit order, seemed to have no application to the
complex actualities of a modern legal system, but only to very
much simpler situations like that of a general who deliberately
refrains from interfering with orders given by his subordinates.
Other devices, such as that of treating power-conferring rules
as mere fragments of rules imposing duties, or treating all rules
as directed only to officials, distort the ways in which these
are spoken of, thought of, and actually used in social life.
This had no better claim to our assent than the theory that
all the rules of a game are ‘really’ directions to the umpire and
the scorer. The device, designed to reconcile the self-binding
character of legislation with the theory that a statute is an
order given to others, was to distinguish the legislators acting in
their official capacity, as one¢ person ordering others who include
themselves in their private capacities. This device, impecca-
ble in itself, involved supplementing the theory with some-
thing it does not contain: this is the notion of a rule defining
what must be done to legislate; for it is only in conforming
with such a rule that legislators have an official capacity and
a separate personality to be contrasted with themselves as
private individuals.

The last three chapters are therefore the record of a failure
and there is plainly need for a fresh start. Yet the failure is
an instructive one, worth the detailed consideration we have
given it, because at each point where the theory failed to fit
the facts it was possible to see at least in outline why it was
bound to fail and what is required for a better account. The
root cause of failure is that the elements out of which the
theory was constructed, viz. the ideas of orders, obedience,
habits, and threats, do not include, and cannot by their com-
bination yield, the idea of a rule, without which we cannot
hope to elucidate even the most elementary forms of law. It
is true that the idea of a rule is by no means a simple one: we
have already seen in Chapter III the need, if we are to do
justice to the complexity of a legal system, to discriminate
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between two different though related types. Under rules of
the one type, which may well be considered the basic or
primary type, human beings are required to do or abstain
from certain actions, whether they wish to or not. Rules of
the other type are in a sense parasitic upon or secondary to
the first; for they provide that human beings may by doing or
saying certain things introduce new rules of the primary type,
extinguish or modify old ones, or in various ways determine
their incidence or control their operations. Rules of the first
type impose duties; rules of the second type confer powers,
public or private. Rules of the first type concern actions in-
volving physical movement or changes; rules of the second
type provide for operations which lead not merely to physical
movement or change, but to the creation or variation of duties
or obligations.

We have already given some preliminary analysis of what
is involved in the assertion that rules of these two types exist
among a given social group, and in this chapter we shall not
only carry this analysis a little farther but we shall make the
general claim that in the combination of these two types of
rule there lies what Austin wrongly claimed to have found in
the notion of coercive orders, namely, ‘the key to the science
of jurisprudence’. We shall not indeed claim that wherever
the word ‘law’ is ‘properly’ used this combination of primary
and secondary rules is to be found; for it is clear that the
diverse range of cases of which the word ‘law’ is used are not
linked by any such simple uniformity, but by less direct
relations—often of analogy of either form or content—to a
central case. What we shall attempt to show, in this and
the succeeding chapters, is that most of the features of law
which have proved most perplexing and have both provoked
and eluded the search for definition can best be rendered
clear, if these two types of rule and the interplay between
them are understood. We accord this union of elements a
central place because of their explanatory power in elucidating
the concepts that constitute the framework of legal thought.
The justification for the use of the word ‘law’ for a range of
apparently heterogeneous cases is a secondary matter which
can be undertaken when the central elements have been

grasped.
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2. THE IDEA OF OBLIGATION

It will be recalled that the theory of law as coercive orders,
notwithstanding its errors, started from the perfectly correct
appreciation of the fact that where there is law, there human
conduct is made in some sense non-optional or obligatory. In
choosing this starting-point the theory was well inspired, and
in building up a new account of law in terms of the interplay
of primary and secondary rules we too shall start from the
same idea. It is, however, here, at this crucial first step, that
we have perhaps most to learn from the theory’s errors.

Let us recall the gunman situation. A orders B to hand
over his money and threatens to shoot him if he does not
comply. According to the theory of coercive orders this situ-
ation illustrates the notion of obligation or duty in general.
Legal obligation is to be found in this situation writ large; A
must be the sovereign habitually obeyed and the orders must
be general, prescribing courses of conduct not single actions.
The plausibility of the claim that the gunman situation dis-
plays the meaning of obligation lies in the fact that it is cer-
tainly one in which we would say that B, if he obeyed, was
‘obliged’ to hand over his money. It is, however, equadlly
certain that we should misdescribe the situation if we said, on
these facts, that B ‘had an obligation’ or a ‘duty’ to hand over
the money. So from the start it is clear that we need some-
thing else for an understanding of the idea of obligation. There
is a difference, yet to be explained, between the assertion that
someone was obliged to do something and the assertion that he
had an obligation to do it. The first is often a statement about
the beliefs and motives with which an action is done: B was
obliged to hand over his money may simply mean, as it does
in the gunman case, that he believed that some harm or other
unpleasant consequences would befall him if he did not hand
it over and he handed it over to avoid those consequences. In
such cases the prospect of what would happen to the agent if
he disobeyed has rendered something he would otherwise have
preferred to have done (keep the money) less eligible.

Two further elements slightly complicate the elucidation of
the notion of being obliged to do something. It seems clear
that we should not think of B as obliged to hand over the
money if the threatened harm was, according to common
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judgments, trivial in comparison with the disadvantage or
serious consequences, either for B or for others, of complying
with the orders, as it would be, for example, if A merely
threatened to pinch B. Nor perhaps should we say that B was
obliged, if there were no reasonable grounds for thinking that
A could or would probably implement his threat of relatively
serious harm. Yet, though such references to common judg-
ments of comparative harm and reasonable estimates of like-
lihood, are implicit in this notion, the statement that a person
was obliged to obey someone is, in the main, a psychological
one referring to the beliefs and motives with which an action
was done. But the statement that someone fad an obligation to
do something is of a very different type and there are many
signs of this difference. Thus not only is it the case that the
facts about B’s action and his beliefs and motives in the
gunman case, though sufficient to warrant the statement that
B was obliged to hand over his purse, are not sufficient to
warrant the statement that he had an obligation to do this; it
is also the case that facts of this sort, i.e. facts about beliefs
and motives, are not necessary for the truth of a statement that
a person had an obligation to do something. Thus the state-
ment that a person had an obligation, e.g. to tell the truth or
report for military service, remains true even if he believed
(reasonably or unreasonably) that he would never be found
out and had nothing to fear from disobedience. Moreover,
whereas the statement that he had this obligation is quite
independent of the question whether or not he in fact reported
for service, the statement that someone was obliged to do
something, normally carries the implication that he actually
did it.

Some theorists, Austin among them, seeing perhaps the
general irrelevance of the person’s beliefs, fears, and motives
to the question whether he had an obligation to do some-
thing, have defined this notion not in terms of these subjec-
tive facts, but in terms of the chance or likelihood that the
person having the obligation will suffer a punishment or ‘evil’
at the hands of others in the event of disobedience. This, in
effect, treats statements of obligation not as psychological
statements but as predictions or assessments of chances of
incurring punishment or ‘evil’. To many later theorists this
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has appeared as a revelation, bringing down to earth an elu-
sive notion and restating it in the same clear, hard, empirical
terms as are used in science. It has, indeed, been accepted
sometimes as the only alternative to metaphysical concep-
tions of obligation or duty as invisible objects mysteriously
existing ‘above’ or ‘behind’ the world of ordinary, observable
facts. But there are many reasons for rejecting this interpre-
tation of statements of obligation as predictions, and it is not,
in fact, the only alternative to obscure metaphysics.

The fundamental objection is that the predictive interpre-
tation obscures the fact that, where rules exist, deviations
from them are not merely grounds for a prediction that hostile
reactions will follow or that a court will apply sanctions to
those who break them, but are also a reason or justification
for such reaction and for applying the sanctions. We have
already drawn attention in Chapter IV to this neglect of the
internal aspect of rules and we shall elaborate it later in this
chapter.

There is, however, a second, simpler, objection to the pre-
dictive interpretation of obligation. If it were true that the
statement that a person had an obligation meant that Ae was
likely to suffer in the event of disobedience, it would be a
contradiction to say that he had an obligation, e.g. to report
for military service but that, owing to the fact that he had
escaped from the jurisdiction, or had successfully bribed the
police or the court, there was not the slightest chance of his
being caught or made to suffer. In fact, there is no contradic-
tion in saying this, and such statements are often made and
understood.

It is, of course, true that in a normal legal system, where
sanctions are exacted for a high proportion of offences, an
offender usually runs a risk of punishment; so, usually the
statement that a person has an obligation and the statement
that he is likely to suffer for disobedience will both be true to-
gether. Indeed, the connection between these two statements
is somewhat stronger than this: at least in a municipal system
it may well be true that, unless in general sanctions were likely
to be exacted from offenders, there would be little or no point
in making particular statements about a person’s obligations.
In this sense, such statements may be said to presuppose
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belief in the continued normal operation of the system of
sanctions much as the statement ‘he is out’ in cricket pre-
supposes, though it does not assert, that players, umpire, and
scorer will probably take the usual steps. None the less, it is
crucial for the understanding of the idea of obligation to see
that in individual cases the statement that a person has an
obligation under some rule and the prediction that he is likely
to suffer for disobedience may diverge.

It is clear that obligation is not to be found in the gunman
situation, though the simpler notion of being obliged to do
something may well be defined in the elements present there.
To understand the general idea of obligation as a necessary
preliminary to understanding it in its legal form, we must
turn to a different social situation which, unlike the gunman
situation, includes the existence of social rules; for this situ-
ation contributes to the meaning of the statement that a per-
son has an obligation in two ways. First, the existence of such
rules, making certain types of behaviour a standard, is the
normal, though unstated, background or proper context for
such a statement; and, secondly, the distinctive function of
such statement is to apply such a general rule to a particular
person by calling attention to the fact that his case falls under
it. We have already seen in Chapter IV that there is involved
in the existence of any social rules a combination of regular
conduct with a distinctive attitude to that conduct as a stand-
ard. We have also seen the main ways in which these differ
from mere social habits, and how the varied normative
vocabulary (‘ought’, ‘must’, ‘should’) is used to draw attention
to the standard and to deviations from it, and to formulate
the demands, criticisms, or acknowledgements which may
be based on it. Of this class of normative words the words
‘obligation’ and ‘duty’ form an important sub-class, carrying
with them certain implications not usually present in the
others. Hence, though a grasp of the elements generally dif-
ferentiating social rules from mere habits is certainly indis-
pensable for understanding the notion of obligation or duty,
it is not sufficient by itself.

The statement that someone has or is under an obligation
does indeed imply the existence of a rule; yet it is not always
the case that where rules exist the standard of behaviour
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required by them is conceived of in terms of obligation. ‘He
ought to have’ and ‘He had an obligation to’ are not always
interchangeable expressions, even though they are alike in
carrying an implicit reference to existing standards of con-
duct or are used in drawing conclusions in particular cases
from a general rule. Rules of etiquette or correct speech are
certainly rules: they are more than convergent habits or regu-
larities of behaviour; they are taught and efforts are made to
maintain them; they are used in criticizing our own and other
people’s behaviour in the characteristic normative vocabu-
lary. “You ought to take your hat off”, ‘It is wrong to say ‘“‘you
was”’. But to use in connection with rules of this kind the
words ‘obligation’ or ‘duty’ would be misleading and not
merely stylistically odd. It would misdescribe a social situa-
tion; for though the line separating rules of obligation from
others is at points a vague one, yet the main rationale of the
distinction is fairly clear.

Rules are conceived and spoken of as imposing obligations
when the general demand for conformity is insistent and the
social pressure brought to bear upon those who deviate or
threaten to deviate is great. Such rules may be wholly cus-
tomary in origin: there may be no centrally organized system
of punishments for breach of the rules; the social pressure
may take only the form of a general diffused hostile or critical
reaction which may stop short of physical sanctions. It may
be limited to verbal manifestations of disapproval or of
appeals to the individuals’ respect for the rule violated; it may
depend heavily on the operation of feelings of shame, remorse,
and guilt. When the pressure is of this last-mentioned kind
we may be inclined to classify the rules as part of the morality
of the social group and the obligation under the rules as
moral obligation. Conversely, when physical sanctions are
prominent or usual among the forms of pressure, even though
these are neither closely defined nor administered by officials
but are left to the community at large, we shall be inclined to
classify the rules as a primitive or rudimentary form of law.
We may, of course, find both these types of serious social
pressure behind what is, in an obvious sense, the same rule
of conduct; sometimes this may occur with no indication that
one of them is peculiarly appropriate as primary and the
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other secondary, and then the question whether we are con-
fronted with a rule of morality or rudimentary law may not
be susceptible of an answer. But for the moment the possibil-
ity of drawing the line between law and morals need not
detain us. What is important is that the insistence on im-
portance or seriousness of social pressure behind the rules is the
primary factor determining whether they are thought of as
giving rise to obligations.

Two other characteristics of obligation go naturally together
with this primary one. The rules supported by this serious
pressure are thought important because they are believed to
be necessary to the maintenance of social life or some highly
prized feature of it. Characteristically, rules so obviously
essential as those which restrict the free use of violence are
thought of in terms of obligation. So too rules which require
honesty or truth or require the keeping of promises, or specify
what is to be done by one who performs a distinctive role or
function in the social group are thought of in terms of either
‘obligation’ or perhaps more often ‘duty’. Secondly, it is gen-
erally recognized that the conduct required by these rules
may, while benefiting others, conflict with what the person
who owes the duty may wish to do. Hence obligations and
duties are thought of as characteristically involving sacrifice
or renunciation, and the standing possibility of conflict be-
tween obligation or duty and interest is, in all societies, among
the truisms of both the lawyer and the moralist.

The figure of a bond binding the person obligated, which is
buried in the word ‘obligation’, and the similar notion of a
debt latent in the word ‘duty’ are explicable in terms of these
three factors, which distinguish rules of obligation or duty
from other rules. In this figure, which haunts much legal
thought, the social pressure appears as a chain binding those
who have obligations so that they are not free to do what they
want. The other end of the chain is sometimes held by the
group or their official representatives, who insist on perform-
ance or exact the penalty: sometimes it is entrusted by the
group to a private individual who may choose whether or
not to insist on performance or its equivalent in value to
him. The first situation typifies the duties or obligations of
criminal law and the second those of civil law where we think
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of private individuals having rights correlative to the
obligations.

Natural and perhaps illuminating though these figures or
metaphors are, we must not allow them to trap us into a mis-
leading conception of obligation as essentially consisting in
some feeling of pressure or compulsion experienced by those
who have obligations. The fact that rules of obligation are
generally supported by serious social pressure does not entail
that to have an obligation under the rules is to experience
feelings of compulsion or pressure. Hence there is no contra-
diction in saying of some hardened swindler, and it may often
be true, that he had an obligation to pay the rent but felt no
pressure to pay when he made off without doing so. To feel
obliged and to have an obligation are different though fre-
quently concomitant things. To identify them would be one
way of misinterpreting, in terms of psychological feelings, the
important internal aspect of rules to which we drew attention
in Chapter III.

Indeed, the internal aspect of rules is something to which
we must again refer before we can dispose finally of the claims
of the predictive theory. For an advocate of that theory may
well ask why, if social pressure is so important a feature of
rules of obligation, we are yet so concerned to stress the
inadequacies of the predictive theory; for it gives this very
feature a central place by defining obligation in terms of the
likelihood that threatened punishment or hostile reaction will
follow deviation from certain lines of conduct. The difference
may seem slight between the analysis of a statement of obli-
gation as a prediction, or assessment of the chances, of hostile
reaction to deviation, and our own contention that though
this statement presupposes a background in which deviations
from rules are generally met by hostile reactions, yet its char-
acteristic use is not to predict this but to say that a person’s
case falls under such a rule. In fact, however, this difference
is not a slight one. Indeed, until its importance is grasped, we
cannot properly understand the whole distinctive style of
human thought, speech, and action which is involved in the
existence of rules and which constitutes the normative struc-
ture of society.

The following contrast again in terms of the ‘internal’ and
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‘external’ aspect of rules may serve to mark what gives this
distinction its great importance for the understanding not
only of law but of the structure of any society. When a social
group has certain rules of conduct, this fact affords an oppor-
tunity for many closely related yet different kinds of assertion;
for it is possible to be concerned with the rules, either merely
as an observer who does not himself accept them, or as a
member of the group which accepts and uses them as guides
to conduct. We may call these respectively the ‘external’ and
the ‘internal points of view’. Statements made from the exter-
nal point of view may themselves be of different kinds. For
the observer may, without accepting the rules himself, assert
that the group accepts the rules, and thus may from outside
refer to the way in which #hey are concerned with them from
the internal point of view. But whatever the rules are, whether
they are those of games, like chess or cricket, or moral or
legal rules, we can if we choose occupy the position of an
observer who does not even refer in this way to the internal
point of view of the group. Such an observer is content merely
to record the regularities of observable behaviour in which
conformity with the rules partly consists and those further
regularities, in the form of the hostile reaction, reproofs, or
punishments, with which deviations from the rules are met.
After a time the external observer may, on the basis of the
regularities observed, correlate deviation with hostile re-
action, and be able to predict with a fair measure of success,
and to assess the chances that a deviation from the group’s
normal behaviour will meet with hostile reaction or punish-
ment. Such knowledge may not only reveal much about the
group, but might enable him to live among them without
unpleasant consequences which would attend one who at-
tempted to do so without such knowledge.

If, however, the observer really keeps austerely to this ex-
treme external point of view and does not give any account
of the manner in which members of the group who accept the
rules view their own regular behaviour, his description of
their life cannot be in terms of rules at all, and so not in the
terms of the rule-dependent notions of obligation or duty.
Instead, it will be in terms of observable regularities of conduct,
predictions, probabilities, and signs. For such an observer,
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deviations by a member of the group from normal conduct
will be a sign that hostile reaction is likely to follow, and
nothing more. His view will be like the view of one who,
having observed the working of a traffic signal in a busy
street for some time, limits himself to saying that when the
light turns red there is a high probability that the traffic will
stop. He treats the light merely as a natural sign that people
will behave in certain ways, as clouds are a sign that rain will
come. In so doing he will miss out a whole dimension of the
social life of those whom he is watching, since for them the
red light is not merely a sign that others will stop: they look
upon it as a signal for them to stop, and so a reason for stop-
ping in conformity to rules which make stopping when the
light is red a standard of behaviour and an obligation. To
mention this is to bring into the account the way in which the
group regards its own behaviour. It is to refer to the internal
aspect of rules seen from their internal point of view.

The external point of view may very nearly reproduce the
way in which the rules function in the lives of certain mem-
bers of the group, namely those who reject its rules and are
only concerned with them when and because they judge that
unpleasant consequences are likely to follow violation. Their
point of view will need for its expression, ‘I was obliged to do
it’, ‘I am likely to suffer for it if . . .’, “You will probably suffer
foritif...’, “They will do that to you if . . .”. But they will not
need forms of expression like ‘I had an obligation’ or ‘You
have an obligation’ for these are required only by those who
see their own and other persons’ conduct from the internal
point of view. What the external point of view, which limits
itself to the observable regularities of behaviour, cannot re-
produce is the way in which the rules function as rules in the
lives of those who normally are the majority of society. These
are the officials, lawyers, or private persons who use them, in
one situation after another, as guides to the conduct of social
life, as the basis for claims, demands, admissions, criticism,
or punishment, viz., in all the familiar transactions of life
according to rules. For them the violation of a rule is not
merely a basis for the prediction that a hostile reaction will
follow but a reason for hostility.

At any given moment the life of any society which lives by
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rules, legal or not, is likely to consist in a tension between
those who, on the one hand, accept and voluntarily co-operate
in maintaining the rules, and so see their own and other
persons’ behaviour in terms of the rules, and those who, on
the other hand, reject the rules and attend to them only from
the external point of view as a sign of possible punishment.
One of the difficulties facing any legal theory anxious to do
justice to the complexity of the facts is to remember the pres-
ence of both these points of view and not to define one of
them out of existence. Perhaps all our criticisms of the predic-
tive theory of obligation may be best summarized as the ac-
cusation that this is what it does to the internal aspect of
obligatory rules.

3. THE ELEMENTS OF LAW

It is, of course, possible to imagine a society without a legis-
lature, courts, or officials of any kind. Indeed, there are many
studies of primitive communities which not only claim that
this possibility is realized but depict in detail the life of a
society where the only means of social control is that general
attitude of the group towards its own standard modes of
behaviour in terms of which we have characterized rules of
obligation. A social structure of this kind is often referred to
as one of ‘custom’; but we shall not use this term, because it
often implies that the customary rules are very old and sup-
ported with less social pressure than other rules. To avoid
these implications we shall refer to such a social structure as
one of primary rules of obligation. If a society is to live by
such primary rules alone, there are certain conditions which,
granted a few of the most obvious truisms about human nature
and the world we live in, must clearly be satisfied. The first
of these conditions is that the rules must contain in some
form restrictions on the free use of violence, theft, and decep-
tion to which human beings are tempted but which they must,
in general, repress, if they are to coexist in close proximity to
each other. Such rules are in fact always found in the primi-
tive societies of which we have knowledge, together with a
variety of others imposing on individuals various positive duties
to perform services or make contributions to the common life.
Secondly, though such a society may exhibit the tension,
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already described, between those who accept the rules and
those who reject the rules except where fear of social pressure
induces them to conform, it is plain that the latter cannot be
more than a minority, if so loosely organized a society of
persons, approximately equal in physical strength, is to en-
dure: for otherwise those who reject the rules would have too
little social pressure to fear. This too is confirmed by what we
know of primitive communities where, though there are dis-
sidents and malefactors, the majority live by the rules seen
from the internal point of view.

More important for our present purpose is the following
consideration. It is plain that only a small community closely
knit by ties of kinship, common sentiment, and belief, and
placed in a stable environment, could live successfully by
such a regime of unofficial rules. In any other conditions such
a simple form of social control must prove defective and will
require supplementation in different ways. In the first place,
the rules by which the group lives will not form a system, but
will simply be a set of separate standards, without any iden-
tifying or common mark, except of course that they are the
rules which a particular group of human beings accepts. They
will in this respect resemble our own rules of etiquette. Hence
if doubts arise as to what the rules are or as to the precise
scope of some given rule, there will be no procedure for set-
tling this doubt, either by reference to an authoritative text or
to an official whose declarations on this point are authorita-
tive. For, plainly, such a procedure and the acknowledge-
ment of either authoritative text or persons involve the
existence of rules of a type different from the rules of obliga-
tion or duty which ex Aypothesi are all that the group has. This
defect in the simple social structure of primary rules we may
call its uncertainty.

A second defect is the static character of the rules. The only
mode of change in the rules known to such a society will be
the slow process of growth, whereby courses of conduct once
thought optional become first habitual or usual, and then
obligatory, and the converse process of decay, when devia-
tions, once severely dealt with, are first tolerated and then
pass unnoticed. There will be no means, in such a society, of
deliberately adapting the rules to changing circumstances,
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either by eliminating old rules or introducing new ones: for,
again, the possibility of doing this presupposes the existence
of rules of a different type from the primary rules of obliga-
tion by which alone the society lives. In an extreme case the
rules may be static in a more drastic sense. This, though
never perhaps fully realized in any actual community, is worth
considering because the remedy for it is something very char-
acteristic of law. In this extreme case, not only would there
be no way of deliberately changing the general rules, but the
obligations which arise under the rules in particular cases
could not be varied or modified by the deliberate choice of
any individual. Each individual would simply have fixed
obligations or duties to do or abstain from doing certain things.
It might indeed very often be the case that others would
benefit from the performance of these obligations; yet if there
are only primary rules of obligation they would have no power
to release those bound from performance or to transfer to
others the benefits which would accrue from performance.
For such operations of release or transfer create changes in
the initial positions of individuals under the primary rules of
obligation, and for these operations to be possible there must
be rules of a sort different from the primary rules.

The third defect of this simple form of social life is the
inefficiency of the diffuse social pressure by which the rules are
maintained. Disputes as to whether an admitted rule has or
has not been violated will always occur and will, in any but
the smallest societies, continue interminably, if there is no
agency specially empowered to ascertain finally, and author-
itatively, the fact of violation. Lack of such final and author-
itative determinations is to be distinguished from another
weakness associated with it. This is the fact that punishments
for violations of the rules, and other forms of social pressure
involving physical effort or the use of force, are not adminis-
tered by a special agency but are left to the individuals
affected or to the group at large. It is obvious that the waste of
time involved in the group’s unorganized efforts to catch and
punish offenders, and the smouldering vendettas which may
result from self-help in the absence of an official monopoly of
‘sanctions’, may be serious. The history of law does, however,
strongly suggest that the lack of official agencies to determine
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authoritatively the fact of violation of the rules is a much
more serious defect; for many societies have remedies for this
defect long before the other.

The remedy for each of these three main defects in this
simplest form of social structure consists in supplementing
the primary rules of obligation with secondary rules which are
rules of a different kind. The introduction of the remedy for
each defect might, in itself, be considered a step from the pre-
legal into the legal world; since each remedy brings with it
many elements that permeate law: certainly all three rem-
edies together are enough to convert the regime of primary
rules into what is indisputably a legal system. We shall con-
sider in turn each of these remedies and show why law may
most illuminatingly be characterized as a union of primary
rules of obligation with such secondary rules. Before we do
this, however, the following general points should be noted.
Though the remedies consist in the introduction of rules which
are certainly different from each other, as well as from the
primary rules of obligation which they supplement, they have
important features in common and are connected in various
ways. Thus they may all be said to be on a different level
from the primary rules, for they are all about such rules; in the
sense that while primary rules are concerned with the actions
that individuals must or must not do, these secondary rules
are all concerned with the primary rules themselves. They
specify the ways in which the primary rules may be conclu-
sively ascertained, introduced, eliminated, varied, and the fact
of their violation conclusively determined.

The simplest form of remedy for the uncertainty of the re-
gime of primary rules is the introduction of what we shall call
a ‘rule of recognition’. This will specify some feature or features
possession of which by a suggested rule is taken as a conclu-
sive affirmative indication that it is a rule of the group to be
supported by the social pressure it exerts. The existence of
such a rule of recognition may take any of a huge variety of
forms, simple or complex. It may, as in the early law of many
societies, be no more than that an authoritative list or text of
the rules is to be found in a written document or carved on
some public monument. No doubt as a matter of history this
step from the pre-legal to the legal may be accomplished in
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distinguishable stages, of which the first is the mere reduction
to writing of hitherto unwritten rules. This is not itself the
crucial step, though it is a very important one: what is crucial
is the acknowledgement of reference to the writing or inscrip-
tion as authoritative, i.e. as the proper way of disposing of doubts
as to the existence of the rule. Where there is such an ac-
knowledgement there is a very simple form of secondary rule:
a rule for conclusive identification of the primary rules of
obligation.

In a developed legal system the rules of recognition are of
course more complex; instead of identifying rules exclusively
by reference to a text or list they do so by reference to some
general characteristic possessed by the primary rules. This
may be the fact of their having been enacted by a specific
body, or their long customary practice, or their relation to
judicial decisions. Moreover, where more than one of such
general characteristics are treated as identifying criteria,
provision may be made for their possible conflict by their
arrangement in an order of superiority, as by the common
subordination of custom or precedent to statute, the latter
being a ‘superior source’ of law. Such complexity may make
the rules of recognition in a modern legal system seem very
different from the simple acceptance of an authoritative text:
yet even in this simplest form, such a rule brings with it many
elements distinctive of law. By providing an authoritative mark
it introduces, although in embryonic form, the idea of a legal
system: for the rules are now not just a discrete unconnected
set but are, in a simple way, unified. Further, in the simple
operation of identifying a given rule as possessing the re-
quired feature of being an item on an authoritative list of
rules we have the germ of the idea of legal validity.

The remedy for the static quality of the regime of primary
rules consists in the introduction of what we shall call ‘rules
of change’. The simplest form of such a rule is that which
empowers an individual or body of persons to introduce new
primary rules for the conduct of the life of the group, or of
some class within it, and to eliminate old rules. As we have
already argued in Chapter IV it is in terms of such a rule,
and not in terms of orders backed by threats, that the ideas
of legislative enactment and repeal are to be understood. Such
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rules of change may be very simple or very complex: the
powers conferred may be unrestricted or limited in various
ways: and the rules may, besides specifying the persons who
are to legislate, define in more or less rigid terms the proce-
dure to be followed in legislation. Plainly, there will be a very
close connection between the rules of change and the rules of
recognition: for where the former exists the latter will neces-
sarily incorporate a reference to legislation as an identifying
feature of the rules, though it need not refer to all the details
of procedure involved in legislation. Usually some official
certificate or official copy will, under the rules of recognition,
be taken as a sufficient proof of due enactment. Of course if
there is a social structure so simple that the only ‘source of
law’ is legislation, the rule of recognition will simply specify
enactment as the unique identifying mark or criterion of
validity of the rules. This will be the case for example in the
imaginary kingdom of Rex I depicted in Chapter IV: there
the rule of recognition would simply be that whatever Rex I
enacts is law.

We have already described in some detail the rules which
confer on individuals power to vary their initial positions under
the primary rules. Without such private power-conferring rules
society would lack some of the chief amenities which law
confers upon it. For the operations which these rules make
possible are the making of wills, contracts, transfers of pro-
perty, and many other voluntarily created structures of rights
and duties which typify life under law, though of course an
elementary form of power-conferring rule also underlies the
moral institution of a promise. The kinship of these rules with
the rules of change involved in the notion of legislation is
clear, and as recent theory such as Kelsen’s has shown, many
of the features which puzzle us in the institutions of contract
or property are clarified by thinking of the operations of mak-
ing a contract or transferring property as the exercise of limited
legislative powers by individuals.

The third supplement to the simple regime of primary rules,
intended to remedy the inefficiency of its diffused social pres-
sure, consists of secondary rules empowering individuals to
make authoritative determinations of the question whether,
on a particular occasion, a primary rule has been broken.
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The minimal form of adjudication consists in such deter-
minations, and we shall call the secondary rules which confer
the power to make them ‘rules of adjudication’. Besides
identifying the individuals who are to adjudicate, such rules
will also define the procedure to be followed. Like the other
secondary rules these are on a different level from the primary
rules: though they may be reinforced by further rules impos-
ing duties on judges to adjudicate, they do not impose duties
but confer judicial powers and a special status on judicial de-
clarations about the breach of obligations. Again these rules,
like the other secondary rules, define a group of important
legal concepts: in this case the concepts of judge or court,
jurisdiction and judgment. Besides these resemblances to
the other secondary rules, rules of adjudication have intim-
ate connections with them. Indeed, a system which has rules
of adjudication is necessarily also committed to a rule of
recognition of an elementary and imperfect sort. This is so
because, if courts are empowered to make authoritative
determinations of the fact that a rule has been broken, these
cannot avoid being taken as authoritative determinations of
what the rules are. So the rule which confers jurisdiction will
also be a rule of recognition, identifying the primary rules
through the judgments of the courts and these judgments will
become a ‘source’ of law. It is true that this form of rule of
recognition, inseparable from the minimum form of jurisdic-
tion, will be very imperfect. Unlike an authoritative text or a
statute book, judgments may not be couched in general terms
and their use as authoritative guides to the rules depends on
a somewhat shaky inference from particular decisions, and
the reliability of this must fluctuate both with the skill of the
interpreter and the consistency of the judges.

It need hardly be said that in few legal systems are judicial
powers confined to authoritative determinations of the fact of
violation of the primary rules. Most systems have, after some
delay, seen the advantages of further centralization of social
pressure; and have partially prohibited the use of physical
punishments or violent self help by private individuals. In-
stead they have supplemented the primary rules of obligation
by further secondary rules, specifying or at least limiting the
penalties for violation, and have conferred upon judges, where
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they have ascertained the fact of violation, the exclusive power
to direct the application of penalties by other officials. These
secondary rules provide the centralized official ‘sanctions’ of
the system.

If we stand back and consider the structure which has
resulted from the combination of primary rules of obligation
with the secondary rules of recognition, change and adjudica-
tion, it is plain that we have here not only the heart of a legal
system, but a most powerful tool for the analysis of much that
has puzzled both the jurist and the political theorist.

Not only are the specifically legal concepts with which the
lawyer is professionally concerned, such as those of obligation
and rights, validity and source of law, legislation and juris-
diction, and sanction, best elucidated in terms of this com-
bination of elements. The concepts (which bestride both law
and political theory) of the state, of authority, and of an
official require a similar analysis if the obscurity which still
lingers about them is to be dissipated. The reason why an
analysis in these terms of primary and secondary rules has
this explanatory power is not far to seek. Most of the obscur-
ities and distortions surrounding legal and political concepts
arise from the fact that these essentially involve reference to
what we have called the internal point of view: the view of
those who do not merely record and predict behaviour con-
forming to rules, but use the rules as standards for the appraisal
of their own and others’ behaviour. This requires more detailed
attention in the analysis of legal and political concepts than
it has usually received. Under the simple regime of primary
rules the internal point of view is manifested in its simplest
form, in the use of those rules as the basis of criticism, and
as the justification of demands for conformity, social pressure,
and punishment. Reference to this most elementary manifes-
tation of the internal point of view is required for the analysis
of the basic concepts of obligation and duty. With the addition
to the system of secondary rules, the range of what is said and
done from the internal point of view is much extended and
diversified. With this extension comes a whole set of new
concepts and they demand a reference to the internal point of
view for their analysis. These include the notions of legis-
lation, jurisdiction, validity, and, generally, of legal powers,
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private and public. There is a constant pull towards an analysis
of these in the terms of ordinary or ‘scientific’, fact-stating or
predictive discourse. But this can only reproduce their external
aspect: to do justice to their distinctive, internal aspect we
need to see the different ways in which the law-making oper-
ations of the legislator, the adjudication of a court, the exercise
of private or official powers, and other ‘acts-in-the-law’ are
related to secondary rules.

In the next chapter we shall show how the ideas of the
validity of law and sources of law, and the truths latent among
the errors of the doctrines of sovereignty may be rephrased
and clarified in terms of rules of recognition. But we shall
conclude this chapter with a warning: though the combina-
tion of primary and secondary rules merits, because it ex-
plains many aspects of law, the central place assigned to it,
this, cannot by itself illuminate every problem. The union of
primary and secondary rules is at the centre of a legal system;
but it is not the whole, and as we move away from the centre
we shall have to accommodate, in ways indicated in later
chapters, elements of a different character.



VI

THE FOUNDATIONS OF A
LEGAL SYSTEM

I. RULE OF RECOGNITION AND LEGAL VALIDITY

A CCcORDING to the theory criticized in Chapter IV the foun-
dations of a legal system consist of the situation in which the
majority of a social group habitually obey the orders backed
by threats of the sovereign person or persons, who themselves
habitually obey no one. This social situation is, for this theory,
both a necessary and a sufficient condition of the existence
of law. We have already exhibited in some detail the incapa-
city of this theory to account for some of the salient features
of a modern municipal legal system: yet none the less, as its
hold over the minds of many thinkers suggests, it does con-
tain, though in a blurred and misleading form, certain truths
about certain important aspects of law. These truths can, how-
ever, only be clearly presented, and their importance rightly
assessed, in terms of the more complex social situation where
a secondary rule of recognition is accepted and used for the
identification of primary rules of obligation. It is this situation
which deserves, if anything does, to be called the foundations
of a legal system. In this chapter we shall discuss various ele-
ments of this situation which have received only partial or mis-
leading expression in the theory of sovereignty and elsewhere.

Wherever such a rule of recognition is accepted, both pri-
vate persons and officials are provided with authoritative
criteria for identifying primary rules of obligation. The cri-
teria so provided may, as we have seen, take any one or more
of a variety of forms: these include reference to an author-
itative text; to legislative enactment; to customary practice; to
general declarations of specified persons, or to past judicial
decisions in particular cases. In a very simple system like
the world of Rex I depicted in Chapter IV, where only
what he enacts is law and no legal limitations upon his legis-
lative power are imposed by customary rule or constitutional
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document, the sole criterion for identifying the law will be a
simple reference to the fact of enactment by Rex I. The ex-
istence of this simple form of rule of recognition will be mani-
fest in the general practice, on the part of officials or private
persons, of identifying the rules by this criterion. In a modern
legal system where there are a variety of ‘sources’ of law, the
rule of recognition is correspondingly more complex: the
criteria for identifying the law are multiple and commonly
include a written constitution, enactment by a legislature,
and judicial precedents. In most cases, provision is made for
possible conflict by ranking these criteria in an order of rela-
tive subordination and primacy. It is in this way that in our
system ‘common law’ is subordinate to ‘statute’.

It is important to distinguish this relative subordination of one
criterion to another from derivation, since some spurious sup-
port for the view that all law is essentially or ‘really’ (even if
only ‘tacitly’) the product of legislation, has been gained from
confusion of these two ideas. In our own system, custom and
precedent are subordinate to legislation since customary and
common law rules may be deprived of their status as law by
statute. Yet they owe their status of law, precarious as this
may be, not to a ‘tacit’ exercise of legislative power but to the
acceptance of a rule of recognition which accords them this
independent though subordinate place. Again, as in the sim-
ple case, the existence of such a complex rule of recognition
with this hierarchical ordering of distinct criteria is mani-
fested in the general practice of identifying the rules by such
criteria.

In the day-to-day life of a legal system its rule of recogni-
tion is very seldom expressly formulated as a rule; though
occasionally, courts in England may announce in general terms
the relative place of one criterion of law in relation to an-
other, as when they assert the supremacy of Acts of Parlia-
ment over other sources or suggested sources of law. For the
most part the rule of recognition is not stated, but its exist-
ence is shown in the way in which particular rules are identi-
fied, either by courts or other officials or private persons or
their advisers. There is, of course, a difference in the use
made by courts of the criteria provided by the rule and the
use of them by others: for when courts reach a particular
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conclusion on the footing that a particular rule has been cor-
rectly identified as law, what they say has a special author-
itative status conferred on it by other rules. In this respect, as
in many others, the rule of recognition of a legal system is like
the scoring rule of a game. In the course of the game the
general rule defining the activities which corstitute scoring
(runs, goals, &c.) is seldom formulated; instead it is used by
officials and players in identifying the particular phases which
count towards winning. Here too, the declarations of officials
(umpire or scorer) have a special authoritative status attributed
to them by other rules. Further, in both cases there is the pos-
sibility of a conflict between these authoritative applications
of the rule and the general understanding of what the rule
plainly requires according to its terms. This, as we shall see
later, is a complication which must be catered for in any
account of what it is for a system of rules of this sort to exist.

The use of unstated rules of recognition, by courts and
others, in identifying particular rules of the system is charac-
teristic of the internal point of view. Those who use them in
this way thereby manifest their own acceptance of them as
guiding rules and with this attitude there goes a characteris-
tic vocabulary different from the natural expressions of the
external point of view. Perhaps the simplest of these is the
expression, ‘It is the law that...’, which we may find on
the lips not only of judges, but of ordinary men living under
a legal system, when they identify a given rule of the system.
This, like the expression ‘Out’ or ‘Goal’, is the language of
one assessing a situation by reference to rules which he in
common with others acknowledges as appropriate for this
purpose. This attitude of shared acceptance of rules is to be
contrasted with that of an observer who records ab extra the
fact that a social group accepts such rules but does not him-
self accept them. The natural expression of this external point
of view is not ‘It is the law that...” but ‘In England they
recognize as law ... whatever the Queen in Parliament en-
acts. ...’ The first of these forms of expression we shall call
an internal statement because it manifests the internal point of
view and is naturally used by one who, accepting the rule of
recognition and without stating the fact that it is accepted,
applies the rule in recognizing some particular rule of the
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system as valid. The second form of expression we shall call
an external statement because it is the natural language of an
external observer of the system who, without himself accept-
ing its rule of recognition, states the fact that others accept it.

If this use of an accepted rule of recognition in making
internal statements is understood and carefully distinguished
from an external statement of fact that the rule is accepted,
many obscurities concerning the notion of legal ‘validity’ dis-
appear. For the word ‘valid’ is most frequently, though not
always, used, in just such internal statements, applying to
a particular rule of a legal system, an unstated but accepted
rule of recognition. To say that a given rule is valid is to
recognize it as passing all the tests provided by the rule of
recognition and so as a rule of the system. We can indeed
simply say that the statement that a particular rule is valid
means that it satisfies all the criteria provided by the rule of
recognition. This is incorrect only to the extent that it might
obscure the internal character of such statements; for, like the
cricketers’ ‘Out’, these statements of validity normally apply
to a particular case a rule of recognition accepted by the
speaker and others, rather than expressly state that the rule
is satisfied.

Some of the puzzles connected with the idea of legal valid-
ity are said to concern the relation between the validity and
the ‘efficacy’ of law. If by ‘efficacy’ is meant that the fact that
a rule of law which requires certain behaviour is obeyed more
often than not, it is plain that there is no necessary connec-
tion between the validity of any particular rule and its effi-
cacy, unless the rule of recognition of the system includes
among its criteria, as some do, the provision (sometimes re-
ferred to as a rule of obsolescence) that no rule is to count as
a rule of the system if it has long ceased to be efficacious.

From the inefficacy of a particular rule, which may or may
not count against its validity, we must distinguish a general
disregard of the rules of the system. This may be so complete
in character and so protracted that we should say, in the case
of a new system, that it had never established itself as the legal
system of a given group, or, in the case of a once-established
system, that it had ceased to be the legal system of the group.
In either case, the normal context or background for making



104 THE FOUNDATIONS OF A LEGAL SYSTEM

any internal statement in terms of the rules of the system is
absent. In such cases it would be generally pointless either to
assess the rights and duties of particular persons by reference
to the primary rules of a system or to assess the validity of
any of its rules by reference to its rules of recognition. To
insist on applying a system of rules which had either never
actually been effective or had been discarded would, except
in special circumstances mentioned below, be as futile as to
assess the progress of a game by reference to a scoring rule
which had never been accepted or had been discarded.

One who makes an internal statement concerning the
validity of a particular rule of a system may be said to presuppose
the truth of the external statement of fact that the system is
generally efficacious. For the normal use of internal state-
ments is in such a context of general efficacy. It would how-
ever be wrong to say that statements of validity ‘mean’ that
the system is generally efficacious. For though it is normally
pointless or idle to talk of the validity of a rule of a system
which has never established itself or has been discarded, none
the less it is not meaningless nor is it always pointless. One
vivid way of teaching Roman Law is to speak as if the system
were efficacious still and to discuss the validity of particular
rules and solve problems in their terms; and one way of nursing
hopes for the restoration of an old social order destroyed by
revolution, and rejecting the new, is to cling to the criteria of
legal validity of the old regime. This is implicitly done by the
White Russian who still claims property under some rule of
descent which was a valid rule of Tsarist Russia.

A grasp of the normal contextual connection between the
internal statement that a given rule of a system is valid and
the external statement of fact that the system is generally
efficacious, will help us see in its proper perspective the com-
mon theory that to assert the validity of a rule is to predict
that it will be enforced by courts or some other official action
taken. In many ways this theory is similar to the predictive
analysis of obligation which we considered and rejected in the
last chapter. In both cases alike the motive for advancing this
predictive theory is the conviction that only thus can meta-
physical interpretations be avoided: that either a statement
that a rule is valid must ascribe some mysterious property
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which cannot be detected by empirical means or it must be
a prediction of future behaviour of officials. In both cases also
the plausibility of the theory is due to the same important
fact: that the truth of the external statement of fact, which an
observer might record, that the system is generally efficacious
and likely to continue so, is normally presupposed by anyone
who accepts the rules and makes an internal statement of
obligation or validity. The two are certainly very closely as-
sociated. Finally, in both cases alike the mistake of the theory
is the same: it consists in neglecting the special character of
the internal statement and treating it as an external state-
ment about official action.

This mistake becomes immediately apparent when we con-
sider how the judge’s own statement that a particular rule is
valid functions in judicial decision; for, though here too, in
making such a statement, the judge presupposes but does not
state the general efficacy of the system, he plainly is not con-
cerned to predict his own or others’ official action. His state-
ment that a rule is valid is an internal statement recognizing
that the rule satisfies the tests for identifying what is to count
as law in his court, and constitutes not a prophecy of but part
of the reason for his decision. There is indeed a more plausible
case for saying that a statement that a rule is valid is a pre-
diction when such a statement is made by a private person;
for in the case of conflict between unofficial statements of
validity or invalidity and that of a court in deciding a case,
there is often good sense in saying that the former must then
be withdrawn. Yet even here, as we shall see when we come
in Chapter VII to investigate the significance of such conflicts
between official declarations and the plain requirements of
the rules, it may be dogmatic to assume that it is withdrawn
as a statement now shown to be wrong, because it has falsely
predicted what a court would say. For there are more reasons
for withdrawing statements than the fact that they are wrong,
and also more ways of being wrong than this allows.

The rule of recognition providing the criteria by which the
validity of other rules of the system is assessed is in an impor-
tant sense, which we shall try to clarify, an ultimate rule: and
where, as is usual, there are several criteria ranked in order
of relative subordination and primacy one of them is supreme.
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These ideas of the ultimacy of the rule of recognition and the
supremacy of one of its criteria merit some attention. It is
important to disentangle them from the theory, which we
have rejected, that somewhere in every legal system, even
though it lurks behind legal forms, there must be a sovereign
legislative power which is legally unlimited.

Of these two ideas, supreme criterion and ultimate rule,
the first is the easiest to define. We may say that a criterion
of legal validity or source of law is supreme if rules identified
by reference to it are still recognized as rules of the system,
even if they conflict with rules identified by reference to the
other criteria, whereas rules identified by reference to the
latter are not so recognized if they conflict with the rules
identified by reference to the supreme criterion. A similar
explanation in comparative terms can be given of the notions
of ‘superior’ and ‘subordinate’ criteria which we have already
used. It is plain that the notions of a superior and a supreme
criterion merely refer to a relative place on a scale and do not
import any notion of legally unlimited legislative power. Yet
‘supreme’ and ‘unlimited’ are easy to confuse—at least in
legal theory. One reason for this is that in the simpler forms
of legal system the ideas of ultimate rule of recognition,
supreme criterion, and legally unlimited legislature seem to
converge. For where there is a legislature subject to no con-
stitutional limitations and competent by its enactment to
deprive all other rules of law emanating from other sources of
their status as law, it is part of the rule of recognition in such
a system that enactment by that legislature is the supreme
criterion of validity. This is, according to constitutional theory,
the position in the United Kingdom. But even systems like
that of the United States in which there is no such legally
unlimited legislature may perfectly well contain an ultimate
rule of recognition which provides a set of criteria of validity,
one of which is supreme. This will be so, where the legislative
competence of the ordinary legislature is limited by a consti-
tution which contains no amending power, or places some
clauses outside the scope of that power. Here there is no
legally unlimited legislature, even in the widest interpretation
of ‘legislature’; but the system of course contains an ultimate
rule of recognition and, in the clauses of its constitution, a
supreme criterion of validity.
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The sense in which the rule of recognition is the wltimate
rule of a system is best understood if we pursue a very famil-
iar chain of legal reasoning. If the question is raised whether
some suggested rule is legally valid, we must, in order to
answer the question, use a criterion of validity provided by
some other rule. Is this purported by-law of the Oxfordshire
County Council valid? Yes: because it was made in exercise
of the powers conferred, and in accordance with the procedure
specified, by a statutory order made by the Minister of Health.
At this first stage the statutory order provides the criteria in
terms of which the validity of the by-law is assessed. There
may be no practical need to go farther; but there is a standing
possibility of doing so. We may query the validity of the
statutory order and assess its validity in terms of the statute
empowering the minister to make such orders. Finally, when
the validity of the statute has been queried and assessed by
reference to the rule that what the Queen in Parliament en-
acts i1s law, we are brought to a stop in inquiries concerning
validity: for we have reached a rule which, like the inter-
mediate statutory order and statute, provides criteria for the
assessment of the validity of other rules; but it is also unlike
them in that there is no rule providing criteria for the assess-
ment of its own legal validity.

There are, indeed, many questions which we can raise about
this ultimate rule. We can ask whether it is the practice of
courts, legislatures, officials, or private citizens in England
actually to use this rule as an ultimate rule of recognition. Or
has our process of legal reasoning been an idle game with the
criteria of validity of a system now discarded? We can ask
whether it is a satisfactory form of legal system which has
such a rule at its root. Does it produce more good than evil?
Are there prudential reasons for supporting it? Is there a
moral obligation to do so? These are plainly very important
questions; but, equally plainly, when we ask them about the
rule of recognition, we are no longer attempting to answer the
same kind of question about it as those which we answered
about other rules with its aid. When we move from saying
that a particular enactment is valid, because it satisfies the
rule that what the Queen in Parliament enacts is law, to
saying that in England this last rule is used by courts, offi-
cials, and private persons as the ultimate rule of recognition,
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we have moved from an internal statement of law asserting
the validity of a rule of the system to an external statement
of fact which an observer of the system might make even if he
did not accept it. So too when we move from the statement
that a particular enactment is valid, to the statement that the
rule of recognition of the system is an excellent one and the
system based on it is one worthy of support, we have moved
from a statement of legal validity to a statement of value.

Some writers, who have emphasized the legal ultimacy of
the rule of recognition, have expressed this by saying that,
whereas the legal validity of other rules of the system can be
demonstrated by reference to it, its own validity cannot be
demonstrated but is ‘assumed’ or ‘postulated’ or is a ‘hypothe-
sis’. This may, however, be seriously misleading. Statements
of legal validity made about particular rules in the day-to-day
life of a legal system whether by judges, lawyers, or ordinary
citizens do indeed carry with them certain presuppositions.
They are internal statements of law expressing the point of
view of those who accept the rule of recognition of the system
and, as such, leave unstated much that could be stated in
external statements of fact about the system. What is thus left
unstated forms the normal background or context of state-
ments of legal validity and is thus said to be ‘presupposed’ by
them. But it is important to see precisely what these presup-
posed matters are, and not to obscure their character. They
consist of two things. First, a person who seriously asserts the
validity of some given rule of law, say a particular statute,
himself makes use of a rule of recognition which he accepts as
appropriate for identifying the law. Secondly, it is the case
that this rule of recognition, in terms of which he assesses the
validity of a particular statute, is not only accepted by him
but is the rule of recognition actually accepted and employed
in the general operation of the system. If the truth of this
presupposition were doubted, it could be established by ref-
erence to actual practice: to the way in which courts identify
what is to count as law, and to the general acceptance of or
acquiescence in these identifications.

Neither of these two presuppositions are well described as
‘assumptions’ of a ‘validity’ which cannot be demonstrated.
We only need the word ‘validity’, and commonly only use it,
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to answer questions which arise within a system of rules where
the status of a rule as a member of the system depends on its
satisfying certain criteria provided by the rule of recognition.
No such question can arise as to the validity of the very rule
of recognition which provides the criteria; it can neither be
valid nor invalid but is simply accepted as appropriate for
use in this way. To express this simple fact by saying darkly
that its validity is ‘assumed but cannot be demonstrated’, is
like saying that we assume, but can never demonstrate, that
the standard metre bar in Paris which is the ultimate test of
the correctness of all measurement in metres, is itself correct.

A more serious objection is that talk of the ‘assumption’
that the ultimate rule of recognition is valid conceals the
essentially factual character of the second presupposition which
lies behind the lawyers’ statements of validity. No doubt the
practice of judges, officials, and others, in which the actual
existence of a rule of recognition consists, is a complex
matter. As we shall see later, there are certainly situations in
which questions as to the precise content and scope of this
kind of rule, and even as to its existence, may not admit of a
clear or determinate answer. None the less it is important to
distinguish ‘assuming the validity’ from ‘presupposing the ex-
istence’ of such a rule; if only because failure to do this ob-
scures what is meant by the assertion that such a rule exists.

In the simple system of primary rules of obligation sketched
in the last chapter, the assertion that a given rule existed
could only be an external statement of fact such as an ob-
server who did not accept the rules might make and verify by
ascertaining whether or not, as a matter of fact, a given mode
of behaviour was generally accepted as a standard and was
accompanied by those features which, as we have seen, distin-
guish a social rule from mere convergent habits. It is in this
way also that we should now interpret and verify the assertion
that in England a rule—though not a legal one—exists that
we must bare the head on entering a church. If such rules
as these are found to exist in the actual practice of a social
group, there is no separate question of their validity to be
discussed, though of course their value or desirability is open
to question. Once their existence has been established as a
fact we should only confuse matters by affirming or denying



110 THE FOUNDATIONS OF A LEGAL SYSTEM

that they were valid or by saying that ‘we assumed’ but could
not show their validity. Where, on the other hand, as in a
mature legal system, we have a system of rules which includes
a rule of recognition so that the status of a rule as a member
of the system now depends on whether it satisfies certain
criteria provided by the rule of recognition, this brings with
it a new application of the word ‘exist’. The statement that a
rule exists may now no longer be what it was in the simple
case of customary rules—an external statement of the fact that
a certain mode of behaviour was generally accepted as a
standard in practice. It may now be an internal statement
applying an accepted but unstated rule of recognition and
meaning (roughly) no more than ‘valid given the system’s
criteria of validity’. In this respect, however, as in others a
rule of recognition is unlike other rules of the system. The
assertion that it exists can only be an external statement of
fact. For whereas a subordinate rule of a system may be valid
and in that sense ‘exist’ even if it is generally disregarded, the
rule of recognition exists only as a complex, but normally
concordant, practice of the courts, officials, and private per-
sons in identifying the law by reference to certain criteria. Its
existence is a matter of fact.

2. NEW QUESTIONS

Once we abandon the view that the foundations of a legal
system consist in a habit of obedience to a legally unlimited
sovereign and substitute for this the conception of an ultimate
rule of recognition which provides a system of rules with its
criteria of validity, a range of fascinating and important ques-
tions confronts us. They are relatively new questions; for they
were veiled so long as jurisprudence and political theory were
committed to the older ways of thought. They are also diffi-
cult questions, requiring for a full answer, on the one hand a
grasp of some fundamental issues of constitutional law and
on the other an appreciation of the characteristic manner in
which legal forms may silently shift and change. We shall
therefore investigate these questions only so far as they bear
upon the wisdom or unwisdom of insisting, as we have done,
that a central place should be assigned to the union of primary
and secondary rules in the elucidation of the concept of law.
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The first difficulty is that of classification; for the rule which,
in the last resort, is used to identify the law escapes the con-
ventional categories used for describing a legal system, though
these are often taken to be exhaustive. Thus, English consti-
tutional writers since Dicey have usually repeated the state-
ment that the constitutional arrangements of the United
Kingdom consist partly of laws strictly so called (statutes,
orders in council, and rules embodied in precedents) and
partly of conventions which are mere usages, understandings,
or customs. The latter include important rules such as that
the Queen may not refuse her consent to a bill duly passed
by Peers and Commons; there is, however, no legal duty on
the Queen to give her consent and such rules are called con-
ventions because the courts do not recognize them as impos-
ing a legal duty. Plainly the rule that what the Queen in
Parliament enacts is law does not fall into either of these
categories. It is not a convention, since the courts are most
intimately concerned with it and they use it in identifying the
law; and it is not a rule on the same level as the ‘laws strictly
so called’ which it is used to identify. Even if it were enacted
by statute, this would not reduce it to the level of a statute;
for the legal status of such an enactment necessarily would
depend on the fact that the rule existed antecedently to and
independently of the enactment. Moreover, as we have shown
in the last section, its existence, unlike that of a statute, must
consist in an actual practice.

This aspect of things extracts from some a cry of despair:
how can we show that the fundamental provisions of a con-
stitution which are surely law are really law? Others reply
with the insistence that at the base of legal systems there is
something which is ‘not law’, which is ‘pre-legal’, ‘meta-
legal’, or is just ‘political fact’. This uneasiness is a sure sign
that the categories used for the description of this most im-
portant feature in any system of law are too crude. The case
for calling the rule of recognition ‘law’ is that the rule provid-
ing criteria for the identification of other rules of the system
may well be thought a defining feature of a legal system, and
so itself worth calling ‘law’; the case for calling it ‘fact’ is that
to assert that such a rule exists is indeed to make an external
statement of an actual fact concerning the manner in which
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the rules of an ‘efficacious’ system are identified. Both these
aspects claim attention but we cannot do justice to them both
by choosing one of the labels ‘law’ or ‘fact’. Instead, we need
to remember that the ultimate rule of recognition may be
regarded from two points of view: one is expressed in the
external statement of fact that the rule exists in the actual
practice of the system; the other is expressed in the internal
statements of validity made by those who use it in identifying
the law.

A second set of questions arises out of the hidden complex-
ity and vagueness of the assertion that a legal system exists
in a given country or among a given social group. When we
make this assertion we in fact refer in compressed, portman-
teau form to a number of heterogeneous social facts, usually
concomitant. The standard terminology of legal and political
thought, developed in the shadow of a misleading theory, is
apt to oversimplify and obscure the facts. Yet when we take
off the spectacles constituted by this terminology and look
at the facts, it becomes apparent that a legal system, like a
human being, may at one stage be unborn, at a second not
yet wholly independent of its mother, then enjoy a healthy
independent existence, later decay and finally die. These half-
way stages between birth and normal, independent existence
and, again, between that and death, put out of joint our
familiar ways of describing legal phenomena. They are worth
our study because, baffling as they are, they throw into relief
the full complexity of what we take for granted when, in the
normal case, we make the confident and true assertion that in
a given country a legal system exists.

One way of realizing this complexity is to see just where
the simple, Austinian formula of a general habit of obedience
to orders fails to reproduce or distorts the complex facts which
constitute the minimum conditions which a society must
satisfy if it is to have a legal system. We may allow that this
formula does designate one necessary condition: namely, that
where the laws impose obligations or duties these should be
generally obeyed or at any rate not generally disobeyed. But,
though essential, this only caters for what we may term the
‘end product’ of the legal system, where it makes its impact
on the private citizen; whereas its day-to-day existence consists
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also in the official creation, the official identification, and the
official use and application of law. The relationship with law
involved here can be called ‘obedience’ only if that word is
extended so far beyond its normal use as to cease to charac-
terize informatively these operations. In no ordinary sense of
‘obey’ are legislators obeying rules when, in enacting laws,
they conform to the rules conferring their legislative powers,
except of course when the rules conferring such powers are
reinforced by rules imposing a duty to follow them. Nor, in
failing to conform with these rules do they ‘disobey’ a law,
though they may fail to make one. Nor does the word ‘obey’
describe well what judges do when they apply the system’s
rule of recognition and recognize a statute as valid law and
use it in the determination of disputes. We can of course, if
we wish, preserve the simple terminology of ‘obedience’ in
face of the facts by many devices. One is to express, e.g. the
use made by judges of general criteria of validity in recog-
nizing a statute, as a case of obedience to orders given by
the ‘Founders of the Constitution’, or (where there are
no ‘Founders’) as obedience to a ‘depsychologized command’
i.e. a command without a commander. But this last should
perhaps have no more serious claims on our attention than
the notion of a nephew without an uncle. Alternatively we
can push out of sight the whole official side to law and forgo
the description of the use of rules made in legislation and
adjudication, and instead, think of the whole official world as
one person (the ‘sovereign’) issuing orders, through various
agents or mouthpieces, which are habitually obeyed by the
citizen. But this is either no more than a convenient short-
hand for complex facts which still await description, or a
disastrously confusing piece of mythology.

It is natural to react from the failure of attempts to give an
account of what it is for a legal system to exist, in the agree-
ably simple terms of the habitual obedience which is indeed
characteristic of (though it does not always exhaustively
describe) the relationship of the ordinary citizen to law, by
making the opposite error. This consists in taking what is
characteristic (though again not exhaustive) of the official
activities, especially the judicial attitude or relationship to
law, and treating this as an adequate account of what must
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exist in a social group which has a legal system. This amounts
to replacing the simple conception that the bulk of society
habitually obey the law with the conception that they must
generally share, accept, or regard as binding the ultimate rule
of recognition specifying the criteria in terms of which the
validity of laws are ultimately assessed. Of course we can
imagine, as we have done in Chapter III, a simple society
where knowledge and understanding of the sources of law are
widely diffused. There the ‘constitution’ was so simple that
no fiction would be involved in attributing knowledge and
acceptance of it to the ordinary citizen as well as to the
officials and lawyers. In the simple world of Rex I we might
well say that there was more than mere habitual obedience
by the bulk of the population to his word. There it might well
be the case that both they and the officials of the system
‘accepted’, in the same explicit, conscious way, a rule of re-
cognition specifying Rex’s word as the criterion of valid law
for the whole society, though subjects and officials would have
different roles to play and different relationships to the rules
of law identified by this criterion. To insist that this state of
affairs, imaginable in a simple society, always or usually ex-
ists in a complex modern state would be to insist on a fiction.
Here surely the reality of the situation is that a great propor-
tion of ordinary citizens—perhaps a majority—have no gen-
eral conception of the legal structure or of its criteria of validity.
The law which he obeys is something which he knows of only
as ‘the law’. He may obey it for a variety of different reasons
and among them may often, though not always, be the
knowledge that it will be best for him to do so. He will be
aware of the general likely consequences of disobedience: that
there are officials who may arrest him and others who will try
him and send him to prison for breaking the law. So long as
the laws which are valid by the system’s tests of validity are
obeyed by the bulk of the population this surely is all the
evidence we need in order to establish that a given legal
system exists.

But just because a legal system is a complex union of pri-
mary and secondary rules, this evidence is not all that is
needed to describe the relationships to law involved in the
existence of a legal system. It must be supplemented by a
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description of the relevant relationship of the officials of the
system to the secondary rules which concern them as officials.
Here what is crucial is that there should be a unified or
shared official acceptance of the rule of recognition contain-
ing the system’s criteria of validity. But it is just here that the
simple notion of general obedience, which was adequate to
characterize the indispensable minimum in the case of ordin-
ary citizens, is inadequate. The point is not, or not merely,
the ‘linguistic’ one that ‘obedience’ is not naturally used to
refer to the way in which these secondary rules are respected
as rules by courts and other officials. We could find, if nec-
essary, some wider expression like ‘follow’, ‘comply’, or ‘con-
form to’ which would characterize both what ordinary citizens
do in relation to law when they report for military service and
what judges do when they identify a particular statute as law
in their courts, on the footing that what the Queen in Parlia-
ment enacts is law. But these blanket terms would merely
mask vital differences which must be grasped if the minimum
conditions involved in the existence of the complex social phe-
nomenon which we call a legal system is to be understood.

What makes ‘obedience’ misleading as a description of what
legislators do in conforming to the rules conferring their pow-
ers, and of what courts do in applying an accepted ultimate
rule of recognition, is that obeying a rule (or an order) need
involve no thought on the part of the person obeying that
what he does is the right thing both for himself and for others
to do: he need have no view of what he does as a fulfilment
of a standard of behaviour for others of the social group. He
need not think of his conforming behaviour as ‘right’, ‘cor-
rect’, or ‘obligatory’. His attitude, in other words, need not
have any of that critical character which is involved when-
ever social rules are accepted and types of conduct are treated
as general standards. He need not, though he may, share the
internal point of view accepting the rules as standards for all
to whom they apply. Instead, he may think of the rule only
as something demanding action from Aim under threat of
penalty; he may obey it out of fear of the consequences, or
from inertia, without thinking of himself or others as having
an obligation to do so and without being disposed to criticize
either himself or others for deviations. But this merely personal
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concern with the rules, which is all the ordinary citizen may
have in obeying them, cannot characterize the attitude of the
courts to the rules with which they operate as courts. This is
most patently the case with the ultimate rule of recognition in
terms of which the validity of other rules is assessed. This, if
it is to exist at all, must be regarded from the internal point
of view as a public, common standard of correct judicial de-
cision, and not as something which each judge merely obeys
for his part only. Individual courts of the system though they
may, on occasion, deviate from these rules must, in general,
be critically concerned with such deviations as lapses from
standards, which are essentially common or public. This is
not merely a matter of the efficiency or health of the legal
system, but is logically a necessary condition of our ability to
speak of the existence of a single legal system. If only some
judges acted ‘for their part only’ on the footing that what the
Queen in Parliament enacts is law, and made no criticisms of
those who did not respect this rule of recognition, the char-
acteristic unity and continuity of a legal system would have
disappeared. For this depends on the acceptance, at this cru-
cial point, of common standards of legal validity. In the in-
terval between these vagaries of judicial behaviour and the
chaos which would ultimately ensue when the ordinary man
was faced with contrary judicial orders, we would be at a loss
to describe the situation. We would be in the presence of a
lusus naturae worth thinking about only because it sharpens
our awareness of what is often too obvious to be noticed.
There are therefore two minimum conditions necessary and
sufficient for the existence of a legal system. On the one hand,
those rules of behaviour which are valid according to the
system’s ultimate criteria of validity must be generally obeyed,
and, on the other hand, its rules of recognition specifying the
criteria of legal validity and its rules of change and adjudica-
tion must be effectively accepted as common public standards
of official behaviour by its officials. The first condition is the
only one which private citizens need satisfy: they may obey
each ‘for his part only’ and from any motive whatever; though
in a healthy society they will in fact often accept these rules
as common standards of behaviour and acknowledge an ob-
ligation to obey them, or even trace this obligation to a more
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general obligation to respect the constitution. The second
condition must also be satisfied by the officials of the system.
They must regard these as common standards of official
behaviour and appraise critically their own and each other’s
deviations as lapses. Of course it is also true that besides
these there will be many primary rules which apply to offi-
cials in their merely personal capacity which they need only
obey.

The assertion that a legal system exists is therefore a Janus-
faced statement looking both towards obedience by ordinary
citizens and to the acceptance by officials of secondary rules
as critical common standards of official behaviour. We need
not be surprised at this duality. It is merely the reflection of
the composite character of a legal system as compared with
a simpler decentralized pre-legal form of social structure which
consists only of primary rules. In the simpler structure, since
there are no officials, the rules must be widely accepted as
setting critical standards for the behaviour of the group. If,
there, the internal point of view is not widely disseminated
there could not logically be any rules. But where there is a
union of primary and secondary rules, which is, as we have
argued, the most fruitful way of regarding a legal system, the
acceptance of the rules as common standards for the group
may be split off from the relatively passive matter of the
ordinary individual acquiescing in the rules by obeying them
for his part alone. In an extreme case the internal point of
view with its characteristic normative use of legal language
(‘This is a valid rule’) might be confined to the official world.
In this more complex system, only officials might accept and
use the system’s criteria of legal validity. The society in which
this was so might be deplorably sheeplike; the sheep might
end in the slaughter-house. But there is little reason for think-
ing that it could not exist or for denying it the title of a legal
system.

3. THE PATHOLOGY OF A LEGAL SYSTEM

Evidence for the existence of a legal system must therefore be
drawn from two different sectors of social life. The normal,
unproblematic case where we can say confidently that a legal
system exists, is just one where it is clear that the two sectors
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are congruent in their respective typical concerns with the
law. Crudely put, the facts are, that the rules recognized as
valid at the official level are generally obeyed. Sometimes,
however, the official sector may be detached from the private
sector, in the sense that there is no longer general obedience
to the rules which are valid according to the criteria of valid-
ity in use in the courts. The variety of ways in which this may
happen belongs to the pathology of legal systems; for they
represent a breakdown in the complex congruent practice
which is referred to when we make the external statement of
fact that a legal system exists. There is here a partial failure
of what is presupposed whenever, from within the particular
system, we make internal statements of law. Such a break-
down may be the product of different disturbing factors.
‘Revolution’, where rival claims to govern are made from
within the group, is only one case, and though this will al-
ways involve the breach of some of the laws of the existing
system, it may entail only the legally unauthorized substitu-
tion of a new set of individuals as officials, and not a new
constitution or legal system. Enemy occupation, where a rival
claim to govern without authority under the existing system
comes from without, is another case; and the simple break-
down of ordered legal control in the face of anarchy or ban-
ditry without political pretensions to govern is yet another.
In each of these cases there may be half-way stages during
which the courts function, either on the territory or in exile,
and still use the criteria of legal validity of the old once firmly
established system; but these orders are ineffective in the
territory. The stage at which it is right to say in such cases
that the legal system has finally ceased to exist is a thing not
susceptible of any exact determination. Plainly, if there is some
considerable chance of a restoration or if the disturbance of
the established system is an incident in a general war of which
the issue is still uncertain, no unqualified assertion that it has
ceased to exist would be warranted. This is so just because
the statement that a legal system exists is of a sufficiently
broad and general type to allow for interruptions; it is not
verified or falsified by what happens in short spaces of time.
Of course difficult questions may arise after such inter-
ruptions have been succeeded by the resumption of normal
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relations between the courts and the population. A govern-
ment returns from exile on the expulsion of occupying forces
or the defeat of a rebel government; then questions arise as to
what was or was not ‘law’ in the territory during the period
of interruption. Here what is most important is to understand
that this question may nof be one of fact. If it were one of fact
it would have to be settled by asking whether the interruption
was so protracted and complete that the situation must be
described as one in which the original system had ceased to
exist and a new one was set up similar to the old, on the
return from exile. Instead the question may be raised as one
of international law, or it may, somewhat paradoxically, arise
as a question of law within the very system of law existing
since the restoration. In the latter case it might well be that
the restored system included a retrospective law declaring the
system to have been (or, more candidly, to be ‘deemed’ to
have been) continuously the law of the territory. This might
be done even if the interruption were so long as to make such
a declaration seem quite at variance with the conclusion that
might have been reached had the question been treated as a
question of fact. In such a case there is no reason why the
declaration should not stand as a rule of the restored system,
determining the law which its courts must apply to incidents
and transactions occurring during the period of interruption.

There is only a paradox here if we think of a legal system’s
statements of law, concerning what are to be deemed to be
phases of its own past, present, or future existence, as rivals
to the factual statement about its existence, made from an
external point of view. Except for the apparent puzzle of self-
reference the legal status of a provision in an existing system
concerning the period during which it is to be considered to
have existed, is no different from a law of one system declar-
ing that a certain system is still in existence in another coun-
try, though the latter is not likely to have many practical
consequences. We are, in fact, quite clear that the legal sys-
tem in existence in the territory of the Soviet Union is not in
fact that of the Tsarist regime. But if a statute of the British
Parliament declared that the law of Tsarist Russia was still
the law of Russian territory this would indeed have meaning
and legal effect as part of English law referring to the USSR,
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but it would leave unaffected the truth of the statement of fact
contained in our last sentence. The force and meaning of the
statute would be merely to determine the law to be applied
in English courts, and so in England, to cases with a Russian
element.

The converse of the situation just described is to be seen in
the fascinating moments of transition during which a new
legal system emerges from the womb of an old one—some-
times only after a Caesarian operation. The recent history of
the Commonwealth is an admirable field of study of this aspect
of the embryology of legal systems. The schematic, simplified
outline of this development is as follows. At the beginning of
a period we may have a colony with a local legislature, judi-
ciary, and executive. This constitutional structure has been
set up by a statute of the United Kingdom Parliament, which
retains full legal competence to legislate for the colony; this
includes power to amend or repeal both the local laws and
any of its own statutes, including those referring to the con-
stitution of the colony. At this stage the legal system of the
colony is plainly a subordinate part of a wider system char-
acterized by the ultimate rule of recognition that what the
Queen in Parliament enacts is law for (infer alia) the colony.
At the end of the period of development we find that the
ultimate rule of recognition has shifted, for the legal compe-
tence of the Westminster Parliament to legislate for the former
colony is no longer recognized in its courts. It is still true that
much of the constitutional structure of the former colony is to
be found in the original statute of the Westminster Parlia-
ment: but this is now only an historical fact, for it no longer
owes its contemporary legal status in the territory to the
authority of the Westminster Parliament. The legal system in
the former colony has now a ‘local root’ in that the rule of
recognition specifying the ultimate criteria of legal validity no
longer refers to enactments of a legislature of another terri-
tory. The new rule rests simply on the fact that it is accepted
and used as such a rule in the judicial and other official
operations of a local system whose rules are generally obeyed.
Hence, though the composition, mode of enactment, and
structure of the local legislature may still be that prescribed
in the original constitution, its enactments are valid now not
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because they are the exercise of powers granted by a valid
statute of the Westminster Parliament. They are valid be-
cause, under the rule of recognition locally accepted, enact-
ment by the local legislature is an ultimate criterion of validity.

This development may be achieved in many different ways.
The parent legislature may, after a period in which it never
in fact exercises its formal legislative authority over the colony
except with its consent, finally retire from the scene by re-
nouncing legislative power over the former colony. Here it is
to be noted that there are theoretical doubts as to whether the
courts in the United Kingdom would recognize the legal
competence of the Westminster Parliament thus irrevocably
to cut down its powers. The break away may, on the other
hand, be achieved only by violence. But in either case we
have at the end of this development two independent legal
systems. This is a factual statement and not the less factual
because it is one concerning the existence of legal systems.
The main evidence for it is that in the former colony the
ultimate rule of recognition now accepted and used includes,
no longer among the criteria of validity, any reference to the
operations of legislatures of other territories.

Again, however, and here Commonwealth history provides
intriguing examples, it is possible that though in fact the
legal system of the colony is now independent of its parent,
the parent system may not recognize this fact. It may still be
part of English law that the Westminster Parliament has
retained, or can legally regain, power to legislate for the colony;
and the domestic English courts may, if any cases involving
a conflict between a Westminster statute and one of the local
legislature comes before them, give effect to this view of the
matter. In this case propositions of English law seem to con-
flict with fact. The law of the colony is nof recognized in English
courts as being what it is in fact: an independent legal system
with its own local, ultimate rule of recognition. As a matter
of fact there will be two legal systems, where English law will
insist that there is only one But, just because one assertion is
a statement of fact and the other a proposition of (English)
law, the two do not logically conflict. To make the position
clear we can, if we like, say that the statement of fact is true
and the proposition of English law is ‘correct in English law’.
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Similar distinctions between the factual assertion (or denial)
that two independent legal systems exist, and propositions of
law about the existence of a legal system, need to be borne in
mind in considering the relationship between public interna-
tional law and municipal law. Some very strange theories
owe their only plausibility to a neglect of this distinction.
To complete this crude survey of the pathology and embry-
ology of legal systems we should notice other forms of partial
failure of the normal conditions, the congruence of which is
asserted by the unqualified assertion that a legal system
exists. The unity among officials, the existence of which is
normally presupposed when internal statements of law are
made within the system, may partly break down. It may be
that, over certain constitutional issues and only over those,
there is a division within the official world ultimately leading
to a division among the judiciary. The beginning of such a
split over the ultimate criteria to be used in identifying the
law was seen in the constitutional troubles in South Africa in
1954, which came before the courts in Harris v. Dinges.' Here
the legislature acted on a different view of its legal compe-
tence and powers from that taken by the courts, and enacted
measures which the courts declared invalid. The response to
this was the creation by the legislature of a special appellate
‘court’ to hear appeals from judgments of the ordinary courts
which invalidated the enactments of the legislature. This court,
in due course, heard such appeals and reversed the judgments
of the ordinary courts; in turn, the ordinary courts declared
the legislature creating the special courts invalid and their
judgments a legal nullity. Had this process not been stopped
(because the Government found it unwise to pursue this means
of getting its way), we should have had an endless oscillation
between two views of the competence of the legislature and so
of the criteria of valid law. The normal conditions of official,
and especially of judicial, harmony, under which alone it
is possible to identify the system’s rule of recognition, would
have been suspended. Yet the great mass of legal operations
not touching on this constitutional issue would go on as be-
fore. Till the population became divided and ‘law and order’

* [1952] 1 TLR 1245.
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broke down it would be misleading to say that the original
legal system had ceased to exist: for the expression ‘the same
legal system’ is too broad and elastic to permit unified official
consensus on all the original criteria of legal validity to be a
necessary condition of the legal system remaining ‘the same’.
All we could do would be to describe the situation as we have
done and note it as a substandard, abnormal case containing
within it the threat that the legal system will dissolve.

This last case brings us to the borders of a wider topic
which we discuss in the next chapter both in relation to the
high constitutional matter of a legal system’s ultimate criteria
of validity and its ‘ordinary’ law. All rules involve recogniz-
ing or classifying particular cases as instances of general terms,
and in the case of everything which we are prepared to call
a rule it is possible to distinguish clear central cases, where
it certainly applies and others where there are reasons for
both asserting and denying that it applies. Nothing can elim-
inate this duality of a core of certainty and a penumbra of
doubt when we are engaged in bringing particular situations
under general rules. This imparts to all rules a fringe of
vagueness or ‘open texture’, and this may affect the rule of
recognition specifying the ultimate criteria used in the iden-
tification of the law as much as a particular statute. This
aspect of law is often held to show that any elucidation of the
concept of law in terms of rules must be misleading. To insist
on it in the face of the realities of the situation is often stig-
matized as ‘conceptualism’ or ‘formalism’, and it is to the
estimation of this charge that we shall now turn.



VII
FORMALISM AND RULE-SCEPTICISM

I. THE OPEN TEXTURE OF LAW

IN any large group general rules, standards, and principles
must be the main instrument of social control, and not par-
ticular directions given to each individual separately. If it
were not possible to communicate general standards of con-
duct, which multitudes of individuals could understand,
without further direction, as requiring from them certain
conduct when occasion arose, nothing that we now recognize
as law could exist. Hence the law must predominantly, but
by no means exclusively, refer to classes of person, and to
classes of acts, things, and circumstances; and its successful
operation over vast areas of social life depends on a widely
diffused capacity to recognize particular acts, things, and
circumstances as instances of the general classifications which
the law makes.

Two principal devices, at first sight very different from
each other, have been used for the communication of such
general standards of conduct in advance of the successive
occasions on which they are to be applied. One of them makes
a maximal and the other a minimal use of general classifying
words. The first is typified by what we call legislation and the
second by precedent. We can see the distinguishing features
of these in the following simple non-legal cases. One father
before going to church says to his son, ‘Every man and boy
must take off his hat on entering a church.” Another baring
his head as he enters the church says, ‘Look: this is the right
way to behave on such occasions.’

The communication or teaching of standards of conduct by
example may take different forms, far more sophisticated than
our simple case. Our case would more closely resemble the
legal use of precedent, if instead of the child being told on the
particular occasion to regard what his father did on entering
the church as an example of the right thing to do, the father
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assumed that the child would regard him as an authority on
proper behaviour, and would watch him in order to learn
the way to behave. To approach further the legal use of
precedent, we must suppose that the father is conceived by
himself and others to subscribe to traditional standards of
behaviour and not to be introducing new ones.

Communication by example in all its forms, though
accompanied by some general verbal directions such as ‘Do
as I do’, may leave open ranges of possibilities, and hence of
doubt, as to what is intended even as to matters which the
person seeking to communicate has himself clearly envisaged.
How much of the performance must be imitated? Does it
matter if the left hand is used, instead of the right, to remove
the hat? That it is done slowly or smartly? That the hat is put
under the seat? That it is not replaced on the head inside the
church? These are all variants of general questions which the
child might ask himself: ‘In what ways must my conduct
resemble his to be right?” ‘What precisely is it about his con-
duct that is to be my guide?’ In understanding the example,
the child attends to some of its aspects rather than others. In
so doing he is guided by common sense and knowledge of the
general kind of things and purposes which adults think
important, and by his appreciation of the general character
of the occasion (going to church) and the kind of behaviour
appropriate to it.

In contrast with the indeterminacies of examples, the com-
munication of general standards by explicit general forms of
language (‘Every man must take off his hat on entering a
church’) seems clear, dependable, and certain. The features
to be taken as general guides to conduct are here identified in
words; they are verbally extricated, not left embedded with
others in a concrete example. In order to know what to do on
other occasions the child has no longer to guess what is in-
tended, or what will be approved; he is not left to speculate
as to the way in which his conduct must resemble the exam-
ple if it is to be right. Instead, he has a verbal description
which he can use to pick out what he must do in future and
when he must do it. He has only to recognize instances of
clear verbal terms, to ‘subsume’ particular facts under general
classificatory heads and draw a simple syllogistic conclusion.
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He is not faced with the alternative of choosing at his peril or
seeking further authoritative guidance. He has a rule which
he can apply by himself to himself.

Much of the jurisprudence of this century has consisted of
the progressive realization (and sometimes the exaggeration)
of the important fact that the distinction between the uncer-
tainties of communication by authoritative example (pre-
cedent), and the certainties of communication by authoritative
general language (legislation) is far less firm than this naive
contrast suggests. Even when verbally formulated general rules
are used, uncertainties as to the form of behaviour required
by them may break out in particular concrete cases. Particu-
lar fact-situations do not await us already marked off from
each other, and labelled as instances of the general rule, the
application of which is in question; nor can the rule itself step
forward to claim its own instances. In all fields of experience,
not only that of rules, there is a limit, inherent in the nature
of language, to the guidance which general language can pro-
vide. There will indeed be plain cases constantly recurring
in similar contexts to which general expressions are clearly
applicable (‘If anything is a vehicle a motor-car is one’) but
there will also be cases where it is not clear whether they
apply or not. (‘Does ‘“‘vehicle” used here include bicycles,
airplanes, roller skates?’) The latter are fact-situations, con-
tinually thrown up by nature or human invention, which
possess only some of the features of the plain cases but others
which they lack. Canons of ‘interpretation’ cannot eliminate,
though they can diminish, these uncertainties; for these can-
ons are themselves general rules for the use of language, and
make use of general terms which themselves require interpre-
tation. They cannot, any more than other rules, provide for
their own interpretation. The plain case, where the general
terms seem to need no interpretation and where the recogni-
tion of instances seems unproblematic or ‘automatic’, are only
the familiar ones, constantly recurring in similar contexts,
where there is general agreement in judgments as to the applic-
ability of the classifying terms.

General terms would be useless to us as a medium of com-
munication unless there were such familiar, generally un-
challenged cases. But the variants on the familiar also call for
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classification under the general terms which at any given
moment constitute part of our linguistic resources. Here
something in the nature of a crisis in communication is pre-
cipitated: there are reasons both for and against our use of a
general term, and no firm convention or general agreement
dictates its use, or, on the other hand, its rejection by the
person concerned to classify. If in such cases doubts are to be
resolved, something in the nature of a choice between open
alternatives must be made by whoever is to resolve them.

At this point, the authoritative general language in which
a rule is expressed may guide only in an uncertain way much
as an authoritative example does. The sense that the lan-
guage of the rule will enable us simply to pick out easily recog-
nizable instances, at this point gives way; subsumption and
the drawing of a syllogistic conclusion no longer characterize
the nerve of the reasoning involved in determining what is
the right thing to do. Instead, the language of the rule seems
now only to mark out an authoritative example, namely that
constituted by the plain case. This may be used in much the
same way as a precedent, though the language of the rule will
limit the features demanding attention both more permanently
and more closely than precedent does. Faced with the question
whether the rule prohibiting the use of vehicles in the park is
applicable to some combination of circumstances in which
it appears indeterminate, all that the person called upon to
answer can do is to consider (as does one who makes use of
a precedent) whether the present case resembles the plain
case ‘sufficiently’ in ‘relevant’ respects. The discretion thus
left to him by language may be very wide; so that if he applies
the rule, the conclusion, even though it may not be arbitrary
or irrational, is in effect a choice. He chooses to add to a line
of cases a new case because of resemblances which can rea-
sonably be defended as both legally relevant and sufficiently
close. In the case of legal rules, the criteria of relevance and
closeness of resemblance depend on many complex factors
running through the legal system and on the aims or purpose
which may be attributed to the rule. To characterize these
would be to characterize whatever is specific or peculiar in
legal reasoning.

Whichever device, precedent or legislation, is chosen for



128 FORMALISM AND RULE-SCEPTICISM

the communication of standards of behaviour, these, however
smoothly they work over the great mass of ordinary cases,
will, at some point where their application is in question,
prove indeterminate; they will have what has been termed an
open texture. So far we have presented this, in the case of leg-
islation, as a general feature of human language; uncertainty
at the borderline is the price to be paid for the use of general
classifying terms in any form of communication concerning
matters of fact. Natural languages like English are when so
used irreducibly open-textured. It is, however, important to
appreciate why, apart from this dependence on language as
it actually is, with its characteristics of open texture, we should
not cherish, even as an ideal, the conception of a rule so
detailed that the question whether it applied or not to a
particular case was always settled in advance, and never in-
volved, at the point of actual application, a fresh choice be-
tween open alternatives. Put shortly, the reason is that the
necessity for such choice is thrust upon us because we are
men, not gods. It is a feature of the human predicament (and
so of the legislative one) that we labour under two connected
handicaps whenever we seek to regulate, unambiguously and
in advance, some sphere of conduct by means of general stand-
ards to be used without further official direction on particular
occasions. The first handicap is our relative ignorance of fact:
the second is our relative indeterminacy of aim. If the world
in which we live were characterized only by a finite number
of features, and these together with all the modes in which
they could combine were known to us, then provision could
be made in advance for every possibility. We could make
rules, the application of which to particular cases never called
for a further choice. Everything could be known, and for every-
thing, since it could be known, something could be done and
specified in advance by rule. This would be a world fit for
‘mechanical’ jurisprudence.

Plainly this world is not our world; human legislators can
have no such knowledge of all the possible combinations of
circumstances which the future may bring. This inability to
anticipate brings with it a relative indeterminacy of aim. When
we are bold enough to frame some general rule of conduct
(e.g. a rule that no vehicle may be taken into the park), the
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language used in this context fixes necessary conditions which
anything must satisfy if it is to be within its scope, and cer-
tain clear examples of what is certainly within its scope may
be present to our minds. They are the paradigm, clear cases
(the motor-car, the bus, the motor-cycle); and our aim in
legislating is so far determinate because we have made a
certain choice. We have initially settled the question that peace
and quiet in the park is to be maintained at the cost, at any
rate, of the exclusion of these things. On the other hand, until
we have put the general aim of peace in the park into con-
junction with those cases which we did not, or perhaps could
not, initially envisage (perhaps a toy motor-car electrically
propelled) our aim is, in this direction, indeterminate. We
have not settled, because we have not anticipated, the ques-
tion which will be raised by the unenvisaged case when it
occurs: whether some degree of peace in the park is to be
sacrificed to, or defended against, those children whose
pleasure or interest it is to use these things. When the unenvis-
aged case does arise, we confront the issues at stake and can
then settle the question by choosing between the competing
interests in the way which best satisfies us. In doing so we
shall have rendered more determinate our initial aim, and
shall incidentally have settled a question as to the meaning,
for the purposes of this rule, of a general word.

Different legal systems, or the same system at different times,
may either ignore or acknowledge more or less explicitly such
a need for the further exercise of choice in the application
of general rules to particular cases. The vice known to legal
theory as formalism or conceptualism consists in an attitude
to verbally formulated rules which both seeks to disguise and
to minimize the need for such choice, once the general rule
has been laid down. One way of doing this is to freeze the
meaning of the rule so that its general terms must have the
same meaning in every case where its application is in ques-
tion. To secure this we may fasten on certain features present
in the plain case and insist that these are both necessary and
sufficient to bring anything which has them within the scope
of the rule, whatever other features it may have or lack, and
whatever may be the social consequences of applying the rule
in this way. To do this is to secure a measure of certainty or
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predictability at the cost of blindly prejudging what is to be
done in a range of future cases, about whose composition we
are ignorant. We shall thus indeed succeed in settling in
advance, but also in the dark, issues which can only reason-
ably be settled when they arise and are identified. We shall
be forced by this.technique to include in the scope of a rule
cases which we would wish to exclude in order to give effect
to reasonable social aims, and which the open-textured terms
of our language would have allowed us to exclude, had we
left them less rigidly defined. The rigidity of our classifications
will thus war with our aims in having or maintaining the
rule.

The consummation of this process is the jurists’ ‘heaven of
concepts’; this is reached when a general term is given the
same meaning not only in every application of a single rule,
but whenever it appears in any rule in the legal system. No
effort is then ever required or made to interpret the term
in the light of the different issues at stake in its various
recurrences.

In fact all systems, in different ways, compromise between
two social needs: the need for certain rules which can, over
great areas of conduct, safely be applied by private individu-
als to themselves without fresh official guidance or weighing
up of social issues, and the need to leave open, for later settle-
ment by an informed, official choice, issues which can only
be properly appreciated and settled when they arise in a con-
crete case. In some legal systems at some periods it may be
that too much is sacrificed to certainty, and that judicial in-
terpretation of statutes or of precedent is too formal and so
fails to respond to the similarities and differences between
cases which are visible only when they are considered in the
light of social aims. In other systems or at other periods it
may seem that too much is treated by courts as perennially
open or revisable in precedents, and too little respect paid to
such limits as legislative language, despite its open texture,
does after all provide. Legal theory has in this matter a cur-
ious history; for it is apt either to ignore or to exaggerate the
indeterminacies of legal rules. To escape this oscillation
between extremes we need to remind ourselves that human
inability to anticipate the future, which is at the root of this
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indeterminacy, varies in degree in different fields of conduct,
and that legal systems cater for this inability by a corre-
sponding variety of techniques.

Sometimes the sphere to be legally controlled is recognized
from the start as one in which the features of individual cases
will vary so much in socially important but unpredictable
respects, that uniform rules to be applied from case to case
without further official direction cannot usefully be framed
by the legislature in advance. Accordingly, to regulate such a
sphere the legislature sets up very general standards and then
delegates to an administrative, rule-making body acquainted
with the varying types of case, the task of fashioning rules
adapted to their special needs. Thus the legislature may re-
quire an industry to maintain certain standards: to charge
only a fair rate or to provide safe systems of work. Instead of
leaving the different enterprises to apply these vague stand-
ards to themselves, at the risk of being found to have violated
them ex post facto, it may be found best to defer the use of
sanctions for violations until the administrative body has by
regulation specified what, for a given industry, is to count as
a ‘fair rate’ or a ‘safe system’. This rule-making power may
be exercisable only after something like a judicial inquiry into
the facts about the particular industry, and a hearing of
arguments pro and con a given form of regulation.

Of course even with very general standards there will be
plain indisputable examples of what does, or does not, satisfy
them. Some extreme cases of what is, or is not, a ‘fair rate’
or a ‘safe system’ will always be identifiable ab initio. Thus at
one end of the infinitely varied range of cases there will be a
rate so high that it would hold the public up to ransom for
a vital service, while yielding the entrepreneurs vast profits;
at the other end there will be a rate so low that it fails to
provide an incentive for running the enterprise. Both these in
different ways would defeat any possible aim we could have
in regulating rates. But these are only the extremes of a range
of different factors and are not likely to be met in practice;
between them fall the difficult real cases requiring attention.
The anticipatable combinations of relevant factors are few,
and this entails a relative indeterminacy in our initial aim of
a fair rate or a safe system, and a need for further official
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choice. In these cases it is clear that the rule-making author-
ity must exercise a discretion, and there is no possibility of
treating the question raised by the various cases as if there
were one uniquely correct answer to be found, as distinct
from an answer which is a reasonable compromise between
many conflicting interests.

A second similar technique is used where the sphere to be
controlled is such that it is impossible to identify a class of
specific actions to be uniformly done or forborne and to make
them the subject of a simple rule, yet the range of circum-
stances, though very varied, covers familiar features of
common experience. Here common judgments of what is
‘reasonable’ can be used by the law. This technique leaves to
individuals, subject to correction by a court, the task of
weighing up and striking a reasonable balance between the
social claims which arise in various unanticipatable forms. In
this case they are required to conform to a variable standard
before it has been officially defined, and they may learn from
a court only ex post facto when they have violated it, what, in
terms of specific actions or forbearances, is the standard re-
quired of them. Where the decisions of the court on such
matters are regarded as precedents, their specification of the
variable standard is very like the exercise of delegated rule-
making power by an administrative body, though there are
also obvious differences.

The most famous example of this technique in Anglo-
American law is the use of the standard of due care in cases
of negligence. Civil, and less frequently criminal, sanctions
may be applied to those who fail to take reasonable care to
avoid inflicting physical injuries on others. But what is rea-
sonable or due care in a concrete situation? We can, of course,
cite typical examples of due care: doing such things as stop-
ping, looking, and listening where traffic is to be expected.
But we are all well aware that the situations where care is
demanded are hugely various and that many other actions
are now required besides, or in place of, ‘stop, look, and
listen’; indeed these may not be enough and might be quite
useless if looking would not help to avert the danger. What
we are striving for in the application of standards of reason-
able care is to ensure (1) that precautions will be taken which
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will avert substantial harm, yet (2) that the precautions are
such that the burden of proper precautions does not involve
too great a sacrifice of other respectable interests. Nothing
much is sacrificed by stopping, looking, and listening unless
of course a man bleeding to death is being driven to the hos-
pital. But owing to the immense variety of possible cases where
care is called for, we cannot ab initio foresee what combinations
of circumstances will arise nor foresee what interests will have
to be sacrificed or to what extent, if precaution against harm
is to be taken. Hence it is that we are unable to consider, be-
fore particular cases arise, precisely what sacrifice or compro-
mise of interests or values we wish to make in order to reduce
the risk of harm. Again, our aim of securing people against
harm is indeterminate till we put it in conjunction with, or
test it against, possibilities which only experience will bring
before us; when it does, then we have to face a decision which
will, when made, render our aim pro tanto determinate.
Consideration of these two techniques throws into relief
the characteristics of those wide areas of conduct which are
successfully controlled ab initio by rule, requiring specific
actions, with only a fringe of open texture, instead of a variable
standard. They are characterized by the fact that certain
distinguishable actions, events, or states of affairs are of such
practical importance to us, as things either to avert or bring
about, that very few concomitant circumstances incline us to
regard them differently. The crudest example of this is the
killing of a human being. We are in a position to make a rule
against killing instead of laying down a variable standard
(‘due respect for human life’), although the circumstances in
which human beings kill others are very various: this is so
because very few factors appear to us to outweigh or make us
revise our estimate of the importance of protecting life.
Almost always killing, as it were, dominates the other factors
by which it is accompanied, so when we rule it out in advance
as ‘killing’, we are not blindly prejudging issues which re-
quire to be weighed against each other. Of course there are
exceptions, factors which override this usually dominant one.
There is killing in self-defence and other forms of justifiable
homicide. But these are few and identifiable in relatively simple
terms; they are admitted as exceptions to a general rule.
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It is important to notice that the dominant status of some
easily identifiable action, event, or state of affairs may be, in
a sense, conventional or artificial, and not due to its ‘natural’
or ‘intrinsic’ importance to us as human beings. It does not
matter which side of the road is prescribed by the rule of the
road, nor (within limits) what formalities are prescribed for
the execution of a conveyance; but it does matter very much
that there should be an easily identifiable and uniform pro-
cedure, and so a clear right and wrong on these matters.
When this has been introduced by law the importance of
adhering to it is, with few exceptions, paramount; for rela-
tively few attendant circumstances could outweigh it and those
that do may be easily identifiable as exceptions and reduced
to rule. The English law of real property very clearly. illus-
trates this aspect of rules.

The communication of general rules by authoritative ex-
amples brings with it, as we have seen, indeterminacies of a
more complex kind. The acknowledgement of precedent as a
criterion of legal validity means different things in different
systems, and in the same system at different times. Descrip-
tions of the English ‘theory’ of precedent are, on certain points,
still highly contentious: indeed even the key terms used in the
theory, ‘ratio decidends’, ‘material facts’, ‘interpretation’, have
their own penumbra of uncertainty. We shall not offer any
fresh general description, but merely attempt to characterize
briefly, as we have in the case of statute, the area of open
texture and the creative judicial activity within it.

Any honest description of the use of precedent in English
law must allow a place for the following pairs of contrasting
facts. First, there is no single method of determining the rule
for which a given authoritative precedent is an authority.
Notwithstanding this, in the vast majority of decided cases
there is very little doubt. The head-note is usually correct
enough. Secondly, there is no authoritative or uniquely correct
formulation of any rule to be extracted from cases. On the
other hand, there is often very general agreement, when the
bearing of a precedent on a later case is in issue, that a given
formulation is adequate. Thirdly, whatever authoritative
status a rule extracted from precedent may have, it is com-
patible with the exercise by courts that are bound by it of the
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following two types of creative or legislative activity. On the
one hand, courts deciding a later case may reach an opposite
decision to that in a precedent by narrowing the rule ex-
tracted from the precedent, and admitting some exception to
it not before considered, or, if considered, left open. This pro-
cess of ‘distinguishing’ the earlier case involves finding some
legally relevant difference between it and the present case,
and the class of such differences can never be exhaustively
determined. On the other hand, in following an earlier pre-
cedent the courts may discard a restriction found in the rule
as formulated from the earlier case, on the ground that it is
not required by any rule established by statute or earlier pre-
cedent. To do this is to widen the rule. Notwithstanding these
two forms of legislative activity, left open by the binding force
of precedent, the result of the English system of precedent has
been to produce, by its use, a body of rules of which a vast
number, of both major and minor importance, are as deter-
minate as any statutory rule. They can now only be altered
by statute, as the courts themselves often declare in cases
where the ‘merits’ seem to run counter to the requirements of
the established precedents.

The open texture of law means that there are, indeed,
areas of conduct where much must be left to be developed by
courts or officials striking a balance, in the light of circum-
stances, between competing interests which vary in weight
from case to case. None the less, the life of the law consists
to a very large extent in the guidance both of officials and
private individuals by determinate rules which, unlike the
applications of variable standards, do not require from them
a fresh judgment from case to case. This salient fact of social
life remains true, even though uncertainties may break out as
to the applicability of any rule (whether written or commun-
icated by precedent) to a concrete case. Here at the margin
of rules and in the fields left open by the theory of precedents,
the courts perform a rule-producing function which adminis-
trative bodies perform centrally in the elaboration of variable
standards. In a system where stare decisis is firmly acknow-
ledged, this function of the courts is very like the exercise of
delegated rule-making powers by an administrative body. In
England this fact is often obscured by forms: for the courts
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often disclaim any such creative function and insist that the
proper task of statutory interpretation and the use of preced-
ent is, respectively, to search for the ‘intention of the legisla-
ture’ and the law that already exists.

2. VARIETIES OF RULE-SCEPTICISM

We have discussed at some length the open texture of law
because it is important to see this feature in a just perspec-
tive. Failure to do justice to it will always provoke exaggera-
tions which will obscure other features of law. In every legal
system a large and important field is left open for the exercise
of discretion by courts and other officials in rendering ini-
tially vague standards determinate, in resolving the uncer-
tainties of statutes, or in developing and qualifying rules only
broadly communicated by authoritative precedents. None the
less these activities, important and insufficiently studied though
they are, must not disguise the fact that both the framework
within which they take place and their chief end-product is
one of general rules. These are rules the application of which
individuals can see for themselves in case after case, without
further recourse to official direction or discretion.

It may seem strange that the contention that rules have a
central place in the structure of a legal system could ever be
seriously doubted. Yet ‘rule-scepticism’, or the claim that talk
of rules is a myth, cloaking the truth that law consists simply
of the decisions of courts and the prediction of them, can
make a powerful appeal to a lawyer’s candour. Stated in an
unqualified general form, so as to embrace both secondary
and primary rules, it is indeed quite incoherent; for the asser-
tion that there are decisions of courts cannot consistently be
combined with the denial that there are any rules at all. This
is so because, as we have seen, the existence of a court entails
the existence of secondary rules conferring jurisdiction on a
changing succession of individuals and so making their deci-
sions authoritative. In a community of people who under-
stood the notions of a decision and a prediction of a decision,
but not the notion of a rule, the idea of an authoritative deci-
sion would be lacking and with it the idea of a court. There
would be nothing to distinguish the decision of a private person
from that of a court. We might try to eke out, with the notion
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of ‘habitual obedience’, the deficiencies of predictability of
decision as a foundation for the authoritative jurisdiction
required in a court. But if we do this we shall find that the
notion of a habit suffers, for this purpose, from all the inad-
equacies which came to light when in Chapter IV we consid-
ered it as a substitute for a rule conferring legislative powers.

In some more moderate versions of the theory it may be
conceded that if there are to be courts there must be legal
rules which constitute them, and these themselves cannot
therefore be simply predictions of the decisions of courts. Little
headway can, however, in fact be made with this concession
alone. For it is an assertion characteristic of this type of theory
that statutes are not law until applied by courts but only
sources of law, and this is inconsistent with the assertion that
the only rules that exist are those required to constitute courts.
There must also be secondary rules conferring legislative
powers on changing successions of individuals. For the theory
does not deny that there are statutes; indeed it cites them as
mere ‘sources’ of law, and only denies that statutes are law
until applied by courts.

These objections though important and, against an in-
cautious form of the theory, well taken, do not apply to it in
all forms. It may well be that rule-scepticism was never in-
tended as a denial of the existence of secondary rules confer-
ring judicial or legislative power, and was never committed to
the claim that these could be shown to be nothing more than
decisions or predictions of decisions. Certainly, the examples
on which this type of theory has most often relied are drawn
from rules imposing duties or conferring rights or powers on
private individuals. Yet, even if we suppose the denial that
there are rules and the assertion that what are called rules
are merely predictions of the decisions of courts to be limited
in this way, there is one sense, at least, in which it is obvi-
ously false. For it cannot be doubted that at any rate in re-
lation to some spheres of conduct in a modern state individuals
do exhibit the whole range of conduct and attitudes which we
have called the internal point of view. Laws function in their
lives not merely as habits or the basis for predicting the
decisions of courts or the actions of other officials, but as
accepted legal standards of behaviour. That is, they not only do
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with tolerable regularity what the law requires of them, but
they look upon it as a legal standard of conduct, refer to it in
criticizing others, or in justifying demands, and in admitting
criticism and demands made by others. In using legal rules
in this normative way they no doubt assume that the courts
and other officials will continue to decide and behave in cer-
tain regular and hence predictable ways, in accordance with
the rules of the system; but it is surely an observable fact of
social life that individuals do not confine themselves to the
external point of view, recording and predicting the decisions
of courts or the probable incidence of sanctions. Instead they
continuously express in normative terms their shared accept-
ance of the law as a guide to conduct. We have considered at
length in Chapter III the claim that nothing more is meant
by normative terms such as ‘obligation’ than a prediction of
official behaviour. If, as we have argued, that claim is false,
legal rules function as such in social life: they are used as rules
not as descriptions of habits or predictions. No doubt they
are rules with an open texture and at the points where the
texture is open, individuals can only predict how courts will
decide and adjust their behaviour accordingly.

Rule-scepticism has a serious claim on our attention, but
only as a theory of the function of rules in judicial decision.
In this form, while conceding all the objections to which we
have drawn attention, it amounts to the contention that, so
far as the courts are concerned, there is nothing to circum-
scribe the area of open texture: so that it is false, if not sense-
less, to regard judges as themselves subject to rules or ‘bound’
to decide cases as they do. They may act with sufficient pre-
dictable regularity and uniformity to enable others, over long
periods, to live by courts’ decisions as rules. Judges may even
experience feelings of compulsion when they decide as they
do, and these feelings may be predictable too; but beyond
this there is nothing which can be characterized as a rule
which they observe. There is nothing which courts treat as
standards of correct judicial behaviour, and so nothing in
that behaviour which manifests the internal point of view
characteristic of the acceptance of rules.

The theory in this form draws support from a variety
of considerations of very different weight. The rule-sceptic is
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sometimes a disappointed absolutist; he has found that rules
are not all they would be in a formalist’s heaven, or in a
world where men were like gods and could anticipate all
possible combinations of fact, so that open texture was not a
necessary feature of rules. The sceptic’s conception of what it
is for a rule to exist, may thus be an unattainable ideal, and
when he discovers that it is not attained by what are called
rules, he expresses his disappointment by the denial that there
are, or can be, any rules. Thus the fact that the rulés, which
judges claim bind them in deciding a case, have an open
texture, or have exceptions not exhaustively specifiable in
advance, and the fact that deviation from the rules will not
draw down on the judge a physical sanction are often used to
establish the sceptic’s case. These facts are stressed to show
that ‘rules are important so far as they help you to predict
what judges will do. That is all their importance except as
pretty playthings.”

To argue in this way is to ignore what rules actually are in
any sphere of real life. It suggests that we are faced with the
dilemma: ‘Either rules are what they would be in the formal-
ist’s heaven and they bind as fetters bind; or there are no
rules, only predictable decisions or patterns of behaviour.’
Yet surely this is a false dilemma. We promise to visit a
friend the next day. When the day comes it turns out that
keeping the promise would involve neglecting someone dan-
gerously ill. The fact that this is accepted as an adequate
reason for not keeping the promise surely does not mean that
there is no rule requiring promises to be kept, only a certain
regularity in keeping them. It does not follow from the fact
that such rules have exceptions incapable of exhaustive state-
ment, that in every situation we are left to our discretion and
are never bound to keep a promise. A rule that ends with the
word ‘unless . . .” is still a rule.

Sometimes the existence of rules binding on courts is de-
nied, because the question whether a person, in acting in a
certain way, thereby manifested his acceptance of a rule re-
quiring him so to act, is confused with psychological ques-
tions as to the processes of thought through which the person

' Llewellyn, The Bramble Bush (2nd edn‘)‘, pP- 9
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went before or in acting. Very often when a person accepts a
rule as binding and as something he and others are not free
to change, he may see what it requires in a given situation
quite intuitively, and do that without first thinking of the rule
and what it requires. When we move a piece in chess in
accordance with the rules, or stop at a traffic light when it is
red, our rule-complying behaviour is often a direct response
to the situation, unmediated by calculation in terms of the
rules. The evidence that such actions are genuine applica-
tions of the rule is their setting in certain circumstances. Some
of these precede the particular action and others follow it:
and some of them are stateable only in general and hypo-
thetical terms. The most important of these factors which
show that in acting we have applied a rule is that if our
behaviour is challenged we are disposed to justify it by refer-
ence to the rule: and the genuineness of our acceptance of the
rule may be manifested not only in our past and subsequent
general acknowledgements of it and conformity to it, but
in our criticism of our own and others’ deviation from it. On
such or similar evidence we may indeed conclude that if, be-
fore our ‘unthinking’ compliance with the rule, we had been
asked to say what the right thing to do was and why, we would,
if honest, have cited the rule in reply. It is this setting of our
behaviour among such circumstances, and not its accompani-
ment by explicit thought of the rule, that is necessary to dis-
tinguish an action which is genuinely an observance of a rule
from one that merely happens to coincide with it. It is thus
that we would distinguish, as a compliance with an accepted
rule, the adult chess-player’s move from the action of the
baby who merely pushed the piece into the right place.
This is not to say that pretence or ‘window dressing’ is not
possible and sometimes successful. Tests for whether a person
has merely pretended ex post facto that he acted on a rule are,
like all empirical tests, inherently fallible but they are not
inveterately so. It is possible that, in a given society, judges
might always first reach their decisions intuitively or ‘by
hunches’, and then merely choose from a catalogue of legal
rules one which, they pretended, resembled the case in hand;
they might then claim that this was the rule which they
regardéd as requiring their decision, although nothing else
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in their actions or words suggested that they regarded it as
a rule binding on them. Some judicial decisions may be like
this, but it is surely evident that for the most part decisions,
like the chess-player’s moves, are reached either by genuine
effort to conform to rules consciously taken as guiding stand-
ards of decision or, if intuitively reached, are justified by rules
which the judge was antecedently disposed to observe and
whose relevance to the case in hand would generally be
acknowledged.

The last but most interesting form of rule-scepticism does
not rest either on the open character of legal rules or on the
intuitive character of many decisions; but on the fact that the
decision of a court has a unique position as something au-
thoritative, and in the case of supreme tribunals, final. This
form of the theory, to which we shall devote the next section,
is implicit in Bishop Hoadly’s famous phrase echoed so often
by Gray in The Nature and Sources of Law, ‘Nay whoever hath
an absolute authority to interpret any written or spoken laws
it is he who is the lawgiver to all intents and purposes and
not the person who first wrote or spake them.’

3. FINALITY AND INFALLIBILITY IN
JUDICIAL DECISION

A supreme tribunal has the last word in saying what the law
is and, when it has said it, the statement that the court was
‘wrong’ has no consequences within the system: no one’s rights
or duties are thereby altered. The decision may, of course, be
deprived of legal effect by legislation, but the very fact that
resort to this is necessary demonstrates the empty character,
so far as the law is concerned, of the statement that the court’s
decision was wrong. Consideration of these facts makes it
seem pedantic to distinguish, in the case of a supreme tribu-
nal’s decisions, between their finality and infallibility. This
leads to another form of the denial that courts in deciding are
ever bound by rules: ‘The law (or the constitution) is what
the courts say it is.’

The most interesting and instructive feature of this form of
the theory is its exploitation of the ambiguity of such state-
ments as ‘the law (or the constitution) is what the courts say
it is’, and the account which the theory must, to be consistent,
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give of the relation of non-official statements of law to the
official statements of a court. To understand this ambiguity,
we shall turn aside to consider its analogue in the case of a
game. Many competitive games are played without an offi-
cial scorer: notwithstanding their competing interests, the
players succeed tolerably well in applying the scoring rule to
particular cases; they usually agree in their judgments, and
unresolved disputes may be few. Before the institution of
an official scorer, a statement of the score made by a player
represents, if he is honest, an effort to assess the progress of
the game by reference to the particular scoring rule accepted
in that game. Such statements of the score are internal state-
ments applying the scoring rule, which though they presup-
pose that the players will, in general, abide by the rules and
will object to their violation, are not statements or predictions
of these facts.

Like the changes from a regime of custom to a mature
system of law, the addition to the game of secondary rules
providing for the institution of a scorer whose rulings are
final, brings into the system a new kind of internal statement;
for unlike the players’ statements as to the score, the scorer’s
determinations are given, by secondary rules, a status which
renders them unchallengeable. In this sense it is true that for
the purposes of the game ‘the score is what the scorer says it
is’. But it is important to see that the scoring rule remains what
it was before and it is the scorer’s duty to apply it as best he
can. ‘The score is what the scorer says it is’ would be false if
it meant that there was no rule for scoring save what the
scorer in his discretion chose to apply. There might indeed be
a game with such a rule, and some amusement might be
found in playing it if the scorer’s discretion were exercised
with some regularity; but it would be a different game. We
may call such a game the game of ‘scorer’s discretion’.

It is plain that the advantages of quick and final settlement
of disputes, which a scorer brings, are purchased at a price.
The institution of a scorer may face the players with a pre-
dicament: the wish that the game should be regulated, as
before, by the scoring rule and the wish for final authoritative
decisions as to its application, where it is doubtful, may turn
out to be conflicting aims. The scorer may make honest
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mistakes, be drunk or may wantonly violate his duty to apply
the scoring rule to the best of his ability. He may for any of
these reasons record a ‘run’ when the batsman has never
moved. Provision may be made for correcting his rulings by
appeal to a higher authority: but this must end somewhere in
a final, authoritative judgment, which will be made by fallible
human beings and so will carry with it the same risk of honest
mistake, abuse, or violation. It is impossible to provide by rule
for the correction of the breach of every rule.

The risk inherent in setting up an authority to make final
authoritative applications of rules may materialize in any
sphere. Those that might materialize in the humble sphere of
a game are worth consideration, since they show, in a par-
ticularly clear fashion, that some of the inferences drawn by
the rule-sceptic ignore certain distinctions which are neces-
sary for the understanding of this form of authority wherever
it is used. When an official scorer is established and his
determinations of the score are made final, statements as to
the score made by the players or other non-officials have no
status within the game; they are irrelevant to its result. If
they happen to coincide with the scorer’s statement, well and
good; if they conflict, they must be neglected in computing
the result. But these very obvious facts would be distorted if
the players’ statements were classified as predictions of the
scorer’s rulings, and it would be absurd to explain the neglect
of these statements, when they conflicted with the scorer’s
rulings, by saying that they were predictions of those rulings
which had turned out to be false. The player, in making his
own statements as to the score after the introduction of an
official scorer, is doing what he did before: namely, assessing
the progress of the game, as best he can, by reference to the
scoring rule. This, too, is what the scorer himself, so long as
he fulfils the duties of his position, is also doing. The differ-
ence between them is not that one is predicting what the
other will say, but that the players’ statements are unofficial
applications of the scoring rule and hence have no signifi-
cance in computing the result; whereas the scorer’s state-
ments are authoritative and final. It is important to observe
that if the game played were ‘scorer’s discretion’ then the
relationship between unofficial and official statements would
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necessarily be different: the players’ statements not only would
be a prediction of the scorer’s rulings but could be nothing else.
For in that case ‘the score is what the scorer says it is’ would
itself be the scoring rule; there would be no possibility of the
players’ statements being merely unofficial versions of what
the scorer does officially. Then the scorer’s rulings would be
both final and infallible—or rather the question whether they
were fallible or infallible would be meaningless; for there would
be nothing for him to get ‘right’ or ‘wrong’. But in an ordin-
ary game ‘the score is what the scorer says it is’ is not the
scoring rule: it is a rule providing for the authority and finality
of his application of the scoring rule in particular cases.

The second lesson to be learnt from this example of author-
itative decision touches more fundamental matters. We are
able to distinguish a normal game from the game of ‘scorer’s
discretion’ simply because the scoring rule, though it has, like
other rules, its area of open texture where the scorer has to
exercise a choice, yet has a core of settled meaning. It is this
which the scorer is not free to depart from, and which, so far
as it goes, constitutes the standard of correct and incorrect
scoring, both for the player, in making his unofficial state-
ments as to the score, and for the scorer in his official rulings.
It is this that makes it true to say that the scorer’s rulings are,
though final, not infallible. The same is true in law.

Up to a certain point, the fact that some rulings given by
a scorer are plainly wrong is not inconsistent with the game
continuing: they count as much as rulings which are obvi-
ously correct; but there is a limit to the extent to which toler-
ance of incorrect decisions is compatible with the continued
existence of the same game, and this has an important legal
analogue. The fact that isolated or exceptional official aber-
rations are tolerated does not mean that the game of cricket
or baseball is no longer being played. On the other hand, if
these aberrations are frequent, or if the scorer repudiates the
scoring rule, there must come a point when either the players
no longer accept the scorer’s aberrant rulings or, if they do,
the game has changed. It is no longer cricket or baseball but
‘scorer’s discretion’; for it is a defining feature of these other
games that, in general, their results should be assessed in the
way demanded by the plain meaning of the rule, whatever
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latitude its open texture may leave to the scorer. In some
imaginable condition we should say that in truth the game
being played was ‘scorer’s discretion’ but the fact that in all
games the scorer’s rulings are final does not mean that that
is what all games are.

These distinctions should be borne in mind when we are
appraising the form of rule-scepticism that rests on the unique
status of a court’s decision as a final, authoritative statement
of what the law is in a particular case. The open texture of
law leaves to courts a law-creating power far wider and more
important than that left to scorers, whose decisions are not
used as law-making precedents. Whatever courts decide, both
on matters lying within that part of the rule which seems
plain to all, and those lying on its debatable border, stands
till altered by legislation; and over the interpretation of that,
courts will again have the same last authoritative voice. None
the less there still remains a distinction between a consti-
tution which, after setting up a system of courts, provides
that the law shall be whatever the supreme court thinks fit,
and the actual Constitution of the United States—or for that
matter the constitution of any modern State. “The constitution
(or the law) is whatever the judges say it is’, if interpreted as
denying this distinction, is false. At any given moment judges,
even those of a supreme court, are parts of a system the rules
of which are determinate enough at the centre to supply
standards of correct judicial decision. These are regarded by
the courts as something which they are not free to disregard
in the exercise of the authority to make those decisions which
cannot be challenged within the system. Any individual judge
coming to his office, like any scorer coming to his, finds a
rule, such as the rule that the enactments of the Queen in
Parliament are law, established as a tradition and accepted
as the standard for the conduct of that office. This circum-
scribes, while allowing, the creative activity of its occupants.
Such standards could not indeed continue to exist unless most
of the judges of the time adhered to them, for their existence
at any given time consists simply in the acceptance and use
of them as standards of correct adjudication. But this does
not make the judge who uses them the author of these stand-
ards, or in Hoadly’s language the ‘lawgiver’ competent to
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decide as he pleases. The adherence of the judge is required
to maintain the standards, but the judge does not make them.

It is, of course, possible that behind the shield of the rules
which make judicial decisions final and authoritative, judges
might combine in rejecting the existing rules and cease to
regard even the clearest Acts of Parliament as imposing any
limits on their decisions. If the majority of their rulings were
of this character and were accepted this would amount to a
transformation of the system parallel to the conversion of a
game from cricket to ‘scorer’s discretion’. But the standing
possibility of such transformations does not show that the
system now is what it would be if the transformation took
place. No rules can be guaranteed against breach or repudia-
tion; for it is never psychologically or physically impossible
for human beings to break or repudiate them; and if enough
do so for long enough, then the rules will cease to exist. But
the existence of rules at any given time does not require that
there should be these impossible guarantees against destruc-
tion. To say that at a given time there is a rule requiring
judges to accept as law Acts of Parliament or Acts of Con-
gress entails first, that there is general compliance with this
requirement and that deviation or repudiation on the part of
individual judges is rare; secondly, that when or if it occurs
it is or would be treated by a preponderant majority as a
subject of serious criticism and as wrong, even though the
result of the consequent decision in a particular case cannot,
because of the rule as to the finality of decisions, be counter-
acted except by legislation which concedes its validity though
not its correctness. It is logically possible that human beings
might break all their promises: at first, perhaps, with the
sense that this was the wrong thing to do, and then with no
such sense. Then the rule which makes it obligatory to keep
promises would cease to exist; this would, however, be a poor
support for the view that no such rule exists at present and
that promises are not really binding. The parallel argument
in the case of judges, based on the possibility of their en-
gineering the destruction of the present system, is no stronger.

Before we leave the topic of rule-scepticism we must say a
last word about its positive contention that rules are the pre-
dictions of courts’ decisions. It is plain and has often been
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remarked that whatever truth there may be in this, it can at
best apply to the statements of law ventured by private indi-
viduals or their advisers. It cannot apply to the courts’ own
statements of a legal rule. These must either be, as some
extremer ‘Realists’ claimed, a verbal covering for the exercise
of an unfettered discretion, or they must be the formulation
of rules genuinely regarded by the courts from the internal
point of view as a standard of correct decision. On the other
hand, predictions of judicial decisions have undeniably an
important place in the law. When the area of open texture is
reached, very often all we can profitably offer in answer to
the question: “‘What is the law on this matter? is a guarded
prediction of what the courts will do. Moreover, even where
what the rules require is clear to all, the statement of it may
often be made in the form of a prediction of the courts’ de-
cision. But it is important to notice that predominantly in the
latter case, and to a varying degree in the former, the basis
for such prediction is the knowledge that the courts regard
legal rules not as predictions, but as standards to be followed
in decision, determinate enough, in spite of their open tex-
ture, to limit, though not to exclude, their discretion. Hence,
in many cases, predictions of what a court will do are like the
prediction we might make that chess-players will move the
bishop diagonally: they rest ultimately on an appreciation of
the non-predictive aspect of rules, and of the internal point of
view of the rules as standards accepted by those to whom the
predictions relate. This is only a further aspect of the fact
already stressed in Chapter V that, though the existence of
rules in any social group renders predictions possible and
often reliable, it cannot be identified with them.

4. UNCERTAINTY IN THE RULE OF RECOGNITION

Formalism and rule-scepticism are the Scylla and Charybdis
of juristic theory; they are great exaggerations, salutary where
they correct each other, and the truth lies between them.
Much indeed that cannot be attempted here needs to be done
to characterize in informative detail this middle path, and to
show the varied types of reasoning which courts character-
istically use in exercising the creative function left to them by
the open texture of law in statute or precedent. But we have
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said enough in this chapter to enable us to resume, with
profit, the important topic deferred at the end of Chapter VI.
This concerned the uncertainty, not of particular legal rules
but of the rule of recognition and so of the ultimate criteria
used by courts in identifying valid rules of law. The distinc-
tion between the uncertainty of a particular rule, and the
uncertainty of the criterion used in identifying it as a rule of
the system, is not itself, in all cases, a clear one. But it is clear-
est where the rules are statutory enactments with an author-
itative text. The words of a statute and what it requires in a
particular case may be perfectly plain; yet there may be doubts
as to whether the legislature has power to legislate in this
way. Sometimes the resolution of these doubts requires only
the interpretation of another rule of law which conferred the
legislative power, and the validity of this may not be in doubt.
This will be the case, for example, where the validity of an
enactment made by a subordinate authority is in question,
because doubts arise as to the meaning of the parent Act
of Parliament defining the subordinate authority’s legislative
powers. This is merely a case of the uncertainty or open tex-
ture of a particular statute and raises no fundamental question.
To be distinguished from such ordinary questions are those
concerning the legal competence of the supreme legislature it-
self. These concern the ultimate criteria of legal validity; and
they can arise even in a legal system like our own, in which
there is no written constitution specifying the competence of
the supreme legislature. In the overwhelming majority of cases
the formula ‘Whatever the Queen in Parliament enacts is
law’ is an adequate expression of the rule as to the legal com-
petence of Parliament, and is accepted as an ultimate criterion
for the identification of law, however open the rules thus
identified may be at their periphery. But doubts can arise as
to its meaning or scope; we can ask what is meant by ‘enacted
by Parliament’ and when doubts arise they may be settled by
the courts. What inference is to be drawn as to the place of
courts within a legal system from the fact that the ultimate
rule of a legal system may thus be in doubt and that courts
may resolve the doubt? Does it require some qualification of
the thesis that the foundation of a legal system is an accepted
rule of recognition specifying the criteria of legal validity?
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To answer these questions we shall consider here some
aspects of the English doctrine of the sovereignty of Parlia-
ment, though, of course, similar doubts can arise in relation
to ultimate criteria of legal validity in any system. Under the
influence of the Austinian doctrine that law is essentially the
product of a legally untrammelled will, older constitutional
theorists wrote as if it was a logical necessity that there should
be a legislature which was sovereign, in the sense that it is
free, at every moment of its existence as a continuing body,
not only from legal limitations imposed ab extra, but also from
its own prior legislation. That Parliament is sovereign in this
sense may now be regarded as established, and the principle
that no earlier Parliament can preclude its ‘successors’ from
repealing its legislation constitutes part of the ultimate rule of
recognition used by the courts in identifying valid rules of
law. It is, however, important to see that no necessity of logic,
still less of nature, dictates that there should be such a Par-
liament; it is only one arrangement among others, equally
conceivable, which has come to be accepted with us as the
criterion of legal validity. Among these others is another prin-
ciple which might equally well, perhaps better, deserve the
name of ‘sovereignty’. This is the principle that Parliament
should not be incapable of limiting irrevocably the legislative
competence of its successors but, on the contrary, should have
this wider self-limiting power. Parliament would then at least
once in its history be capable of exercising an even larger
sphere of legislative competence than the accepted established
doctrine allows to it. The requirement that at every moment
of its existence Parliament should be free from legal limita-
tions including even those imposed by itself is, after all, only
one interpretation of the ambiguous idea of legal omnipo-
tence. It in effect makes a choice between a continuing omni-
potence in all matters not affecting the legislative competence
of successive parliaments, and an unrestricted self-embracing
omnipotence the exercise of which can only be enjoyed once.
These two conceptions of omnipotence have their parallel in
two conceptions of an omnipotent God: on the one hand, a
God who at every moment of his existence enjoys the same
powers and so is incapable of cutting down those powers,
and, on the other, a God whose powers include the power
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to destroy for the future his omnipotence. Which form of
omnipotence—continuing or self~embracing—our Parliament
enjoys is an empirical question concerning the form of rule
which is accepted as the ultimate criterion in identifying the
law. Though it is a question about a rule lying at the base of
a legal system, it is still a question of fact to which at any
given moment of time, on some points at least, there may be
a quite determinate answer. Thus it is clear that the presently
accepted rule is one of continuing sovereignty, so that Parlia-
ment cannot protect its statutes from repeal.

Yet, as with every other rule, the fact that the rule of par-
liamentary sovereignty is determinate at this point does not
mean that it is so at all points. Questions can be raised about
it to which at present there is no answer which is clearly right
or wrong. These can be settled only by a choice, made by
someone to whose choices in this matter autherity is even-
tually accorded. Such indeterminacies in the rule of parlia-
mentary sovereignty present themselves in the following way.
It is conceded under the present rule that Parliament cannot
by statute irrevocably withdraw any topic from the scope of
future legislation by Parliament; but a distinction may be
drawn between an enactment simply purporting to do that
and one which, while leaving it still open to Parliament to
legislate on any topic, purports to alter the ‘manner and form’
of legislation. The latter may, for example, require that on
certain issues no legislation shall be effective unless it is passed
by a majority of the two Houses sitting together, or unless it
is confirmed by a plebiscite. It may ‘entrench’ such a provision
by the stipulation that the provision itself can be repealed
only by the same special process. Such a partial alteration in
the legislative process may well be consistent with the present
rule that Parliament cannot irrevocably bind its successors;
for what it does is not so much to bind successors, as to
eliminate them gquoad certain issues and transfer their legisla-
tive powers over these issues to the new special body. So it
may be said that, in relation to these special issues, Parlia-
ment has not ‘bound’ or ‘fettered’ Parliament or diminished
its continuing omnipotence, but has ‘redefined’ Parliament
and what must be done to legislate.

Plainly, if this device were valid, Parliament could achieve
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by its use very much the same results as those which the
accepted doctrine, that Parliament cannot bind its succes-
sors, seems to put beyond its power. For though, indeed, the
difference between circumscribing the area over which Par-
liament can legislate, and merely changing the manner and
form of legislation, is clear enough in some cases, in effect
these categories shade into each other. A statute which, after
fixing a minimum wage for engineers, provided that no bill
concerning engineers’ pay should have effect as law unless
confirmed by resolution of the Engineers’ Union and went on
to entrench this provision, might indeed secure all that, in
practice, could be done by a statue which fixed the wage ‘for
ever’, and then crudely prohibited its repeal altogether. Yet
an argument, which lawyers would recognize as having some
force, can be made to show that although the latter would be
ineffective under the present rule of continuing parliamentary
sovereignty, the former would not. The steps of the argument
consist of a succession of contentions as to what Parliament
can do, each of which would command less assent than its
predecessor though having some analogy with it. None of
them can be ruled out as wrong or accepted with confidence
as right; for we are in the area of open texture of the system’s
most fundamental rule. Here at any moment a question may
arise to which there is no answer—only answers.

Thus it might be conceded that Parliament might irrevoca-
bly alter the present constitution of Parliament by abolishing
the House of Lords altogether, and so going beyond the Par-
liament Acts of 1911 and 1949 which dispensed with its con-
sent to certain legislation and which some authorities prefer
to interpret as a mere revocable delegation of some of Parlia-
ment’s powers to the Queen and Commons. It might also be
conceded, as Dicey asserted,’ that Parliament could destroy
itself totally, by an Act declaring its powers at an end and
repealing the legislation providing for the election of future
Parliaments. If so, Parliament might validly accompany this
legislative suicide by an Act transferring all its powers to
some other body, say the Manchester Corporation. If it can
do this, cannot it effectually do something less? Can it not put

Y The Law of the Constitution (1oth edn.), p. 68 n.
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an end to its powers to legislate on certain matters and trans-
fer these to a new composite entity which includes itself and
some further body? On this footing may not section 4 of the
Statute of Westminster, providing for the consent of a Do-
minion to any legislation affecting it, actually have done this
in relation to Parliament’s powers to legislate for a Domin-
ion? The contention that this can effectively be repealed with-
out the consent of the Dominion may not only, as Lord Sankey
said, be ‘theory’ which ‘has no relation to realities’. It may
be bad theory—or at least no better than the opposite one.
Finally, if Parliament can be reconstituted in these ways by
its own action, why cannot it reconstitute itself by providing
that the Engineers’ Union shall be a necessary consenting
element in certain types of legislation?

It is quite possible that some of the questionable proposi-
tions which constitute the doubtful, but not obviously mis-
taken, steps in this argument, will one day be endorsed or
rejected by a court called on to decide the matter. Then we
shall have an answer to the questions which they raise, and
that answer, so long as the system exists, will have a unique
authoritative status among the answers which might be given.
The courts will have made determinate at this point the ul-
timate rule by which valid law is identified. Here ‘the consti-
tution is what the judges say it is’ does 7nof mean merely that
particular decisions of supreme tribunals cannot be challenged.
At first sight the spectacle seems paradoxical: here are courts
exercising creative powers which settle the ultimate criteria
by which the validity of the very laws, which confer upon
them jurisdiction as judges, must itself be tested. How can a
constitution confer authority to say what the constitution is?
But the paradox vanishes if we remember that though every
rule may be doubtful at some points, it is indeed a necessary
condition of a legal system existing, that not every rule is
open to doubt on all points. The possibility of courts having
authority at any given time to decide these limiting questions
concerning the ultimate criteria of validity, depends merely
on the fact that, at that time, the application of those criteria
to a vast area of law, including the rules which confer that
authority, raises no doubts, though their precise scope and
ambit do.
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This answer, however, may to some seem too short a way
with the question. It may appear to characterize very inade-
quately the activity of courts on the fringes of the fundamen-
tal rules which specify the criteria of legal validity; this may
be because it assimilates the activity too closely to ordinary
cases where courts exercise a creative choice in interpreting a
particular statute which has proved indeterminate. It is clear
that such ordinary cases must arise in any system, and so it
seems obviously to be part, even if only an implied part, of
the rules on which courts act that courts have jurisdiction to
settle them by choosing between the alternatives which the
statute leaves open, even if they prefer to disguise this choice
as a discovery. But, at least in the absence of a written con-
stitution, questions concerning the fundamental criteria of
validity often seem not to have this previously envisageable
quality, which makes it natural to say that, when they arise,
the courts already have, under the existing rules, a clear
authority to settle questions of this sort.

One form of ‘formalist’ error may perhaps just be that of
thinking that every step taken by a court is covered by some
general rule conferring in advance the authority to take it,
so that its creative powers are always a form of delegated
legislative power. The truth may be that, when courts settle
previously unenvisaged questions concerning the most funda-
mental constitutional rules, they get their authority to decide
them accepted after the questions have arisen and the decision
has been given. Here all that succeeds is success. It is con-
ceivable that the constitutional question at issue may divide
society too fundamentally to permit of its disposition by a
judicial decision. The issues in South Africa concerning the
entrenched clauses of the South Africa Act, 1909, at one time
threatened to be too divisive for legal settlement. But where
less vital social issues are concerned, a very surprising piece
of judicial law-making concerning the very sources of law
may be calmly ‘swallowed’. Where this is so, it will often in
retrospect be said, and may genumely appear, that there always
was an ‘inherent’ power in the courts to do what they have
done. Yet this may be a pious fiction, if the only evidence for
it is the success of what has been done.

The manipulation by English courts of the rules concerning



154 FORMALISM AND RULE-SCEPTICISM

the binding force of precedent is perhaps most honestly
described in this last way as a successful bid to take powers
and use them. Here power acquires authority ex post facto from
success. Thus before the decision of the Court of Criminal
Appeal in Rex v. Taylor' the question whether that court had
authority to rule that it was not bound by its own precedents
on matters concerning the liberty of the subject might have
appeared entirely open. But the ruling was made and is now
followed as law. The statement that the court always had an
inherent power 'to rule in this way would surely only be a way
of making the situation look more tidy than it really is. Here,
at the fringe of these very fundamental things, we should
welcome the rule-sceptic, as long as he does not forget that it
is at the fringe that he is welcome; and does not blind us to
the fact that what makes possible these striking developments
by courts of the most fundamental rules is, in great measure,
the prestige gathered by courts from their unquestionably
rule-governed operations over the vast, central areas of the
law.

' [1950] 2 KB 368.



VIII
JUSTICE AND MORALITY

WE have found it necessary, in order to elucidate features
distinctive of law as a means of social control, to introduce
elements which cannot be constructed out of the ideas of an
order, a threat, obedience, habits, and generality. Too much
that is characteristic of law is distorted by the effort to ex-
plain it in these simple terms. Thus we found it necessary to
distinguish from the idea of a general habit that of a social
rule, and to emphasize the internal aspect of rules manifested
in their use as guiding and critical standards of conduct. We
then distinguished among rules between primary rules of
obligation and secondary rules of recognition, change, and
adjudication. The main theme of this book is that so many of
the distinctive operations of the law, and so many of the ideas
which constitute the framework of legal thought, require for
their elucidation reference to one or both of these two types
of rule, that their union may be justly regarded as the
‘essence’ of law, though they may not always be found together
wherever the word ‘law’ is correctly used. Our justification
for assigning to the union of primary and secondary rules this
central place is not that they will there do the work of a
dictionary, but that they have great explanatory power.

We must now turn our attention to the claim which, in
the perennial discussion of the ‘essence’ or the ‘nature’ or ‘the
definition’ of law, has been most frequently opposed to the
simple imperative theory which we have found inadequate.
This is the general contention that between law and morality
there is a connection which is in some sense ‘necessary’, and
that it is this which deserves to be taken as central, in any
attempt to analyse or elucidate the notion of law. Advocates
of this view might not be concerned to dispute our criticisms
of the simple imperative theory. They might even concede
that it was a useful advance; and that the union of primary
and secondary rules was indeed more important than orders
backed by threats as a starting-point for the understanding of
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law. Their argument would, however, be that this is not
enough: that even these elements are of subordinate impor-
tance, and that until the ‘necessary’ relationship with moral-
ity is made explicit and its central importance seen, the mists
which have so long clouded the understanding of law cannot
be dissipated. From this point of view the questionable or
challengeable cases of law would not merely be the law of
primitive societies or international law, which have been con-
sidered doubtful because of their lack of a legislature, courts
with compulsory jurisdiction, and centrally organized sanc-
tions. Far more questionable from this point of view is the
title to be treated as law of those municipal systems which
exhibit the full complement of juge, gendarme et legislateur but
fail to conform to certain fundamental requirements of justice
or morality. In the words of St Augustine’ ‘What are states
without justice but robber-bands enlarged?’

The claim that between law and morality there is a neces-
sary connection has many important variants, not all of them
conspicuous for their clarity. There are many possible inter-
pretations of the key terms ‘necessary’ and ‘morality’ and
these have not always been distinguished and separately con-
sidered by either advocates or critics. The clearest, perhaps,
because it is the most extreme form of expression of this point
of view, is that associated with the Thomist tradition of Natural
Law. This comprises a twofold contention: first, that there
are certain principles of true morality or justice, discoverable
by human reason without the aid of revelation even though
they have a divine origin; secondly, that man-made laws which
conflict with these principles are not valid law. ‘Lex iniusta
non est lex.” Other variants of this general point of view take
a different view of both the status of principles of morality
and of the consequences of conflict between law and morality.
Some conceive morality not as immutable principles of con-
duct or as discoverable by reason, but as expressions of
human attitudes to conduct which may vary from society to
society or from individual to individual. Theories of this form
usually also hold that conflict between law and even the most
fundamental requirements of morality is not sufficient to

' Confessions, iv.
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deprive a rule of its status as law; they interpret the ‘necessary’
connection between law and morality in a different way. They
claim that for a legal system to exist there must be a widely
diffused, though not necessarily universal, recognition of a
moral obligation to obey the law, even though this may be
overriden in particular cases by a stronger moral obligation
not to obey particular morally iniquitous laws.

The full assessment of the different varieties of theory as-
serting a necessary connection between law and morals would
take us far into moral philosophy. But something less than
this may provide any thoughtful reader with enough to form
a reasoned view of the truth and importance of such claims.
For this purpose what is most needed is a separation and
identification of some long-entangled issues, which we con-
sider in this chapter and the next. The first of these issues
concerns the distinction within the general sphere of morality
of the specific idea of justice and the special features which
account for its peculiarly intimate connection with law. The
second concerns the characteristics which distinguish moral
rules and principles not only from legal rules but from all
other forms of social rule or standards of conduct. These two
issues are the subject of this chapter; the third, which is the
subject of the next, concerns the many different senses and
ways in which legal rules and morals may be said to be
related.

I. PRINCIPLES OF JUSTICE

The terms most frequently used by lawyers in the praise or
condemnation of law or its administration are the words ‘just’
and ‘unjust’ and very often they write as if the ideas of justice
and morality were coextensive. There are indeed very good
reasons why justice should have a most prominent place in
the criticism of legal arrangements; yet it is important to see
that it is a distinct segment of morality, and that laws and the
administration of laws may have or lack excellences of differ-
ent kinds. Very little reflection on some common types of
moral judgment is enough to show this special character of
justice. A man guilty of gross cruelty to his child would often
be judged to have done something morally wrong, bad, or even
wicked or to have disregarded his moral.obligation or duty to
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his child. But it would be strange to criticize his conduct
as unjust. This is not because the word ‘unjust’ is too weak in
condemnatory force, but because the point of moral criticism
in terms of justice or injustice is usually different from, and
more specific than, the other types of general moral criticism
which are appropriate in this particular case and are expressed
by words like ‘wrong’, ‘bad’, or ‘wicked’. ‘Unjust’ would be-
come appropriate if the man had arbitrarily selected one of
his children for severer punishment than those given to others
guilty of the same fault, or if he had punished the child for
some offence without taking steps to see that he really was the
wrongdoer. Similarly, when we turn from the criticism of
individual conduct to the criticism of law, we might express
our approval of a law requiring parents to send their children
to school, by saying that it was a good law and our dis-
approval of a law forbidding the criticism of the Government,
as by calling it a bad law. Such criticisms would not normally
be couched in terms of ‘justice’ and ‘injustice’. ‘Just’, on the
other hand, would be the appropriate expression of approval
of a law distributing the burden of taxation according to
wealth; so ‘unjust’ would be appropriate for the expression of
disapproval of a law which forbade coloured people to use the
public means of transport or the parks. That just and unjust
are more specific forms of moral criticism than good and bad
or right and wrong, is plain from the fact that we might
intelligibly claim that a law was good because it was just, or
that it was bad because it was unjust, but not that it was just
because good, or unjust because bad.

The distinctive features of justice and their special connec-
tion with law begin to emerge if it is observed that most of the
criticisms made in terms of just and unjust could almost
equally well be conveyed by the words ‘fair’ and ‘unfair’. Fair-
ness is plainly not coextensive with morality in general; refer-
ences to it are mainly relevant in two situations in social life.
One is when we are concerned not with a single individual’s
conduct but with the way in which classes of individuals are
treated, when some burden or benefit falls to be distributed
among them. Hence what is typically fair or unfair is a ‘share’.
The second situation is when some injury has been done and
compensation or redress is claimed. These are not the only
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contexts where appraisals in terms of justice or fairness are
made. We speak not only of distributions or compensations
as just or fair but also of a judge as just or unjust; a trial as
fair or unfair; and a person as justly or unjustly convicted.
These are derivative applications of the notion of justice which
are explicable once the primary apphcatlon of justice to matters
of distribution and compensatlon is understood.

The general principle latent in these diverse applications of
the idea of justice is that individuals are entitled in respect of
each other to a certain relative position of equality or in-
equality. This is something to be respected in the vicissitudes
of social life when burdens or benefits fall to be distributed;
it is also something to be restored when it is disturbed. Hence
justice is traditionally thought of as maintaining or restoring
a balance or proportion, and its leading precept is often formu-
lated as ‘Treat like cases alike’; though we need to add to the
latter ‘and treat different cases differently’. So when, in the
name of justice, we protest against a law forbidding coloured
people the use of the public parks, the point of such criticism
is that such a law is bad, because in distributing the benefits
of public amenities among the population it discriminates
between persons who are, in all relevant respects, alike. Con-
versely, if a law is praised as just because it withdraws from
some special section some privilege or immunity, e.g. in taxa-
tion, the guiding thought is that there is no such relevant
difference between the privileged class and the rest of the
community as to entitle them to the special treatment. These
simple examples are, however, enough to show that, though
‘Treat like cases alike and different cases differently’ is a central
element in the idea of justice, it is by itself incomplete and,
until supplemented, cannot afford any determinate guide to
conduct. This is so because any set of human beings will
resemble each other in some respects and differ from each
other in others and, until it is established what resemblance
and differences are relevant, ‘Treat like cases alike’ must
remain an empty form. To fill it we must know when, for the
purposes in hand, cases are to be regarded as alike and what
differences are relevant. Without this further supplement we
cannot proceed to criticize laws or other social arrangements
as unjust. It is not unjust for the law when it forbids homicide
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to treat the red-haired murderers in the same way as others;
indeed it would be as unjust if it treated them differently, as
it would be if it refused to treat differently the sane and the
insane.

There is therefore a certain complexity in the structure of
the idea of justice. We may say that it consists of two parts:
a uniform or constant feature, summarized in the precept
‘Treat like cases alike’ and a shifting or varying criterion used
in determining when, for any given purpose, cases are alike
or different. In this respect justice is like the notions of what
is genuine, or tall, or warm, which contain an implicit refer-
ence to a standard which varies with the classification of the
thing to which they are applied. A tall child may be the same
height as a short man, a warm winter the same temperature
as a cold summer, and a fake diamond may be a genuine
antique. But justice is far more complicated than these no-
tions because the shifting standard of relevant resemblance
between different cases incorporated in it not only varies with
the type of subject to which it is applied, but may often be
open to challenge even in relation to a single type of subject.

In certain cases, indeed, the resemblances and differences
between human beings which are relevant for the criticism of
legal arrangements as just or unjust are quite obvious. This
is pre-eminently the case when we are concerned not with the
justice or injustice of the law but of its application in particular
cases. For here the relevant resemblances and differences
between individuals, to which the person who administers
the law must attend, are determined by the law itself. To say
that the law against murder is justly applied is to say that it
is impartially applied to all those and only those who are
alike in having done what the law forbids; no prejudice or
interest has deflected the administrator from treating them
‘equally’. Consistently with this the procedural standards such
as ‘audi alteram partem’ ‘let no one be a judge in his own cause’
are thought of as requirements of justice, and in England and
America are often referred to as principles of Natural Justice.
This is so because they are guarantees of impartiality or
objectivity, designed to secure that the law is applied to all
those and only to those who are alike in the relevant respect
marked out by the law itself.
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The connection between this aspect of justice and the very
notion of proceeding by rule is obviously very close. Indeed,
it might be said that to apply a law justly to different cases
is simply to take seriously the assertion that what is to be
applied in different cases is the same general rule, without
prejudice, interest, or caprice. This close connection between
justice in the administration of the law and the very notion of
a rule has tempted some famous thinkers to identify justice
with conformity to law. Yet plainly this is an error unless
‘law’ is given some specially wide meaning; for such an ac-
count of justice leaves unexplained the fact that criticism in
the name of justice is not confined to the administration of
the law in particular cases, but the laws themselves are often
criticized as just or unjust. Indeed there is no absurdity in
conceding that an unjust law forbidding the access of col-
oured persons to the parks has been justly administered, in
that only persons genuinely guilty of breaking the law were
punished under it and then only after a fair trial.

When we turn from the justice or injustice of the adminis-
tration of the law to the criticism of the law itself in these
terms, it is plain that the law itself cannot now determine
what resemblances and differences among individuals the law
must recognize if its rules are to treat like cases alike and so
be just. Here accordingly there is much room for doubt and
dispute. Fundamental differences, in general moral and
political outlook, may lead to irreconcilable differences and dis-
agreement as to what characteristics of human beings are
to be taken as relevant for the criticism of law as unjust.
Thus, when in the previous example we stigmatized as unjust
a law forbidding coloured people access to the parks, this
was on the footing that, at least in the distribution of such
amenities, differences of colour are irrelevant. Certainly in
the modern world, the fact that human beings, of whatever
colour, are capable of thought, feeling, and self-control, would
be generally though not universally accepted as constituting
crucial resemblances between them to which the law should
attend. Hence, in most civilized countries there is a great
measure of agreement that both the criminal law (conceived
not only as restricting liberty but as providing protection from
various sorts of harm) and the civil law (conceived as offering
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redress for harm), would be unjust if in the distribution of
these burdens and benefits they discriminated between per-
sons, by reference to such characteristics as colour or reli-
gious belief. And if, instead of these well-known foci of human
prejudice, the law discriminated by reference to such obvious
irrelevancies as height, weight, or beauty it would be both
unjust and ludicrous. If murderers belonging to the estab-
lished church were exempt from capital punishment, if only
members of the peerage could sue for libel, if assaults on
coloured persons were punished less severely than those on
whites, the laws would in most modern communities be con-
demned as unjust on the footing that prima facie human beings
should be treated alike and these privileges and immunities
rested on no relevant ground.

Indeed so deeply embedded in modern man is the principle
that prima facie human beings are entitled to be treated alike
that almost universally where the laws do discriminate by
reference to such matters as colour and race, lip-service at
least is still widely paid to this principle. If such discrimina-
tions are attacked they are often defended by the assertion
that the class discriminated against lack, or have not yet de-
veloped, certain essential human attributes; or it may be said
that, regrettable though it is, the demands of justice requiring
their equal treatment must be overridden in order to preserve
something held to be of greater value, which would be jeop-
ardized if such discriminations were not made. Yet though
lip-service is now general, it is certainly possible to conceive
of a morality which did not resort to these often disingenuous
devices to justify discrimination and inequalities, but openly
rejected the principle that prima facie human beings were to
be treated alike. Instead, human beings might be thought of
as falling naturally and unalterably into certain classes, so
that some were naturally fitted to be free and others to be
their slaves or, as Aristotle expressed it, the living instruments
of others. Here the sense of prima-facie equality among men
would be absent. Something of this view is to be found in
Aristotle and Plato, though even there, there is more than a
hint that any full defence of slavery would involve showing
that those enslaved lacked the capacity for independent exist-
ence or differed from the free in their capacity to realize some
ideal of the good life.
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It is therefore clear that the criteria of relevant resemblances
and differences may often vary with the fundamental moral
outlook of a given person or society. Where this is so, assess-
ments of the justice or injustice of the law may be met with
counter-assertions inspired by a different morality. But some-
times a consideration of the object which the law in question
is admittedly designed to realize may make clear the resem-
blances and differences which a just law should recognize and
they may then be scarcely open to dispute. If a law provides
for the relief of poverty then the requirement of the principle
that ‘Like cases be treated alike’ would surely involve attention
to the need of different claimants for relief. A similar criterion
of need is implicitly recognized when the burden of taxation
is adjusted by a graded income tax to the wealth of the in-
dividuals taxed. Sometimes what is relevant are the capacities
of persons for a specific function with which the exercise of
the law in question may be concerned. Laws which exclude
from the franchise, or withhold the power to make wills or
contracts from children, or the insane, are regarded as just
because such persons lack the capacity, which sane adults are
presumed to have, to make a rational use of these facilities.
Such discriminations are made on grounds which are obvi-
ously relevant, whereas discriminations in these matters
between the sexes or between persons of different colour are
not; though of course it has been argued in defence of the
subjection of women, or coloured people, that women or
coloured people lack the white male’s capacity for rational
thought and decision. To argue thus is of course to admit
that equal capacity for a particular function is the criterion of
justice in the case of such law, though in the absence of any
evidence that such capacity is lacking in women or coloured
persons, again only lip-service is paid to this principle.

So far we have considered the justice or injustice of laws
which may be viewed as distributing among individuals bur-
dens and benefits. Some of the benefits are tangible, like poor
relief, or food rations; others are intangible, like the protec-
tion from bodily harm given by the criminal law, or the fa-
cilities afforded by laws relating to testamentary or contractual
capacity, or the right to vote. From distribution in this wide
sense, we must distinguish compensation for injury done by one
person to another. Here the connection between what is just
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and the central precept of justice ‘Treat like cases alike and
different cases differently’ is certainly less direct. Yet it is not
too indirect to be traced and may be seen in the following
way. The laws which provide for the compensation by one
person of another for torts or civil injuries might be consid-
ered unjust for two different reasons. They might, on the one
hand, establish unfair privileges or immunities. This would
be so if only peers could sue for libel, or if no white person
were liable to a coloured person for trespass or assault. Such
laws would violate, in a straightforward way, principles of
fair distribution of the rights and duties of compensation. But
such laws might also be unjust in a quite different way: for
while making no unfair discriminations they might fail alto-
gether to provide a remedy for certain types of injury inflicted
by one person on another, even though morally compensa-
tion would be thought due. In this matter the law might be
unjust while treating all alike.

The vice of such laws would then not be the maldistribution,
but the refusal to all alike, of compensation for injuries which
it was morally wrong to inflict on others. The crudest case
of such unjust refusal of redress would be a system in which
no one could obtain damages for physical harm wantonly
inflicted. It is worth observing that this injustice would still
remain even if the criminal law prohibited such assaults under
penalty. Few instances of anything so crude can be found,
but the failure of English law to provide compensation for
invasions of privacy, often found profitable by advertisers,
has often been criticized in this way. Failure to provide com-
pensation where morally it is held due is, however, also the
gravamen of the charge of injustice against technicalities of
the law of tort or contract which permit ‘unjust enrichment’
at the expense of another by some action considered morally
wrong.

The connection between the justice and injustice of the
compensation for injury, and the principle “Treat like cases
alike and different cases differently’, lies in the fact that out-
side the law there is a moral conviction that those with whom
the law is concerned have a right to mutual forbearance from
certain kinds of harmful conduct. Such a structure of recip-
rocal rights and obligations proscribing at least the grosser
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sorts of harm, constitutes the basis, though not the whole, of
the morality of every social group. Its effect is to create among
individuals a moral and, in a sense, an artificial equality to
offset the inequalities of nature. For when the moral code
forbids one man to rob or use violence on another even when
superior strength or cunning would enable him to do so with
impunity, the strong and cunning are put on a level with the
weak and simple. Their cases are made morally alike. Hence
the strong man who disregards morality and takes advantage
of his strength to injure another is conceived as upsetting this
equilibrium, or order of equality, established by morals; jus-
tice then requires that this moral status quo should as far as
possible be restored by the wrongdoer. In simple cases of
theft this would simply involve giving back the thing taken;
and compensation for other injuries is an extension of this
primitive notion. One who has physically injured another
either intentionally or through negligence is thought of as
having taken something from his victim; and though he has
not literally done this, the figure is not too far-fetched: for he
has profited at his victim’s expense, even if it is only by in-
dulging his wish to injure him or not sacrificing his ease to
the duty of taking adequate precautions. Thus when laws
provide compensation where justice demands it, they recog-
nize indirectly the principle ‘Treat like cases alike’ by provid-
ing for the restoration, after disturbance, of the moral status
quo in which victim and wrongdoer are on a footing of equal-
ity and so alike. Again, it is conceivable that there might be
a moral outlook which did not put individuals on a footing of
reciprocal equality in these matters. The moral code might
forbid Barbarians to assault Greeks but allow Greeks to as-
sault Barbarians. In such cases a Barbarian may be thought
morally bound to compensate a Greek for injuries done though
entitled to no such compensation himself. The moral order
here would be one of inequality in which victim and wrong-
doer were treated differently. For such an outlook, repellent
though it may be to us, the law would be just only if it re-
flected this difference and treated different cases differently.

In this brief outline of justice we have considered only some
of its simpler applications in order to show the specific form
of excellence attributed to laws which are appraised as just.
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Not only is this distinct from other values which laws may
have or lack, but sometimes the demands of justice may con-
flict with other values. This may occur, when a court, in
sentencing a particular offender for a crime which has be-
come prevalent, passes a severer sentence than that passed in
other similar cases, and avowedly does this ‘as a warning’.
There is here a sacrifice of the principle ‘Treat like cases
alike’ to the general security or welfare of society. In civil
cases, a similar conflict between justice and the general good
is resolved in favour of the latter, when the law provides no
remedy for some moral wrong because to enforce compensa-
tion in such cases might involve great difficulties of proof, or
overburden the courts, or unduly hamper enterprise. There is
a limit to the amount of law enforcement which any society
can afford, even when moral wrong has been done. Con-
versely the law, in the name of the general welfare of society,
may enforce compensation from one who has injured another,
even where morally, as a matter of justice, it might not be
thought due. This is often said to be the case when liability
in tort is strict, i.e. independent of the intention to injure or
failure to take care. This form of liability is sometimes de-
fended on the ground that it is in the interest of ‘society’ that
those accidentally injured should be compensated; and it is
claimed that the easiest way of doing this is to place the
burden on those whose activities, however carefully con-
trolled, result in such accidents. They commonly have deep
pockets and opportunities to insure. When this defence is
made, there is in it an implicit appeal to the general welfare
of society which, though it may be morally acceptable and
sometimes even called ‘social justice’, differs from the primary
forms of justice which are concerned simply to redress, as far
as possible, the status quo as between two individuals.

An 1mportant juncture point between ideas of justice and
social good or welfare should be noticed. Very few social
changes or laws are agreeable to or advance the welfare of
all individuals alike. Only laws which provide for the most
elementary needs, such as police protection or roads, come
near to this. In most cases the law provides benefits for one
class of the population only at the cost of depriving others of
what they prefer. Provision for the poor can be made only out
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of the goods of others; compulsory school education for all
may mean not only loss of liberty for those who wish to edu-
cate their children privately, but may be financed only at the
cost of reducing or sacrificing capital investment in industry
or old-age pensions or free medical services. When a choice
has been made between such competing alternatives it
may be defended as proper on the ground that it was for the
‘public good’ or the ‘common good’. It is not clear what these
phrases mean, since there seems to be no scale by which
contributions of the various alternatives to the common good
can be measured and the greater identified. It is, however,
clear that a choice, made without prior consideration of the
interests of all sections of the community would be open to
criticism as merely partisan and unjust. It would, however,
be rescued from #is imputation if the claims of all had been
impartially considered before legislation, even though in the
result the claims of one section were subordinated to those of
others.

Some might indeed argue that all that in fact could be
meant by the claim that a choice between the competing
claims of different classes or interests was made ‘for the com-
mon good’, was that the claims of all had been thus impar-
tially surveyed before decision. Whether this is true or not, it
seems clear that justice in this sense is at least a necessary
condition to be satisfied by any legislative choice which
purports to be for the common good. We have here a further
aspect of distributive justice, differing from those simple forms
which we have discussed. For here what is justly ‘distributed’
is not some specific benefit among a class of claimants to it,
but impartial attention to and consideration of competing
claims to different benefits.

2. MORAL AND LEGAL OBLIGATION

Justice constitutes one segment of morality primarily con-
cerned not with individual conduct but with the ways in which
classes of individuals are treated. It is this which gives justice
its special relevance in the criticism of law and of other public
or social institutions. It is the most public and the most legal
of the virtues. But principles of justice do not exhaust the
idea of morality; and not all criticism of law made on moral
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grounds is made in the name of justice. Laws may be con-
demned as morally bad simply because they require men to
do particular actions which morality forbids individuals to
do, or because they require men to abstain from doing those
which are morally obligatory.

It is therefore necessary to characterize, in general terms,
those principles, rules, and standards relating to the conduct
of individuals which belong to morality and make conduct
morally obligatory. Two related difficulties confront us here.
The first is that the word ‘morality’ and all other associated
or nearly synonymous terms like ‘ethics’, have their own
considerable area of vagueness or ‘open texture’. There are
certain forms of principle or rule which some would rank as
moral and which others would not. Secondly, even where
there is agreement on this point and certain rules or princi-
ples are accepted as indisputably belonging to morality, there
may still be great philosophical disagreement as to their status
or relation to the rest of human knowledge and experience.
Are they immutable principles which constitute part of the
fabric of the Universe, not made by man, but awaiting dis-
covery by the human intellect? Or are they expressions of
changing human attitudes, choices, demands, or feelings?
These are crude formulations of two extremes in moral phi-
losophy. Between them lie many complicated and subtle vari-
ants, which philosophers have developed in the effort to
elucidate the nature of morality.

In what follows we shall seek to evade these philosophical
difficulties. We shall later' identify under the heads of
‘Importance’, ‘Immunity from deliberate change’, ‘“Voluntary
character of moral offences’, and “The form of moral pres-
sure’ four cardinal features which are constantly found to-
gether in those principles, rules, and standards of conduct
which are most commonly accounted ‘moral’. These four fea-
tures reflect different aspects of a characteristic and impor-
tant function which such standards perform in social life or in
the life of individuals. This alone would justify us in marking
off whatever has these four features for separate considera-
tion, and above all, for contrast and comparison with law.

' Below, p. 173 ff.
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Moreover, the claim that morality has these four features is
neutral between rival philosophical theories as to its status or
‘fundamental’ character. Certainly most, if not all, philoso-
phers would agree that these four features were necessary in
any moral rule or principle, though they would offer very
different interpretations or explanations of the fact that
morality possesses them. It may indeed be objected that these
features though necessary are only necessary and not suffi-
cient to distinguish morality from certain rules or principles
of conduct which would be excluded from morality by a more
stringent test. We shall refer to the facts on which such ob-
jections are based but we shall adhere to the wider sense of
‘morality’. Our justification for this is both that this accords
with much usage and that what the word in this wide sense
designates, performs an important, distinguishable function
in social and individual life.

We shall consider first the social phenomenon often re-
ferred to as ‘the morality’ of a given society or the ‘accepted’
or ‘conventional’ morality of an actual social group. These
phrases refer to standards of conduct which are widely shared
in a particular society, and are to be contrasted with the
moral principles or moral ideals which may govern an indi-
vidual’s life, but which he does not share with any consider-
able number of those with whom he lives. The basic element
in the shared or accepted morality of a social group consists
of rules of the kind which we have already described in Chap-
ter V when we were concerned to elucidate the general idea
of obligation, and which we there called primary rules of
obligation. These rules are distinguished from others both by
the serious social pressure by which they are supported, and
by the considerable sacrifice of individual interest or inclination
which compliance with them involves. In the same chapter
we also drew a picture of a society at a stage in which such
rules were the only means of social control. We noticed that
at that stage there might be nothing corresponding to the
clear distinction made, in more developed societies, between
legal and moral rules. Possibly some embryonic form of this
distinction might be present if there were some rules which
were primarily maintained by threats of punishment for dis-
obedience, and others maintained by appeals to presumed
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respect for the rules or to feelings of guilt or remorse. When
this early stage is passed, and the step from the pre-legal into
the legal world is taken, so that the means of social control
now includes a system of rules containing rules of recogni-
tion, adjudication, and change, this contrast between legal
and other rules hardens into something definite. The primary
rules of obligation identified through the official system are
now set apart from other rules, which continue to exist side
by side with those officially recognized. In fact in our own,
and indeed in all communities which reach this stage, there
are many types of social rule and standard lying outside the
legal system; only some of these are usually thought and spo-
ken of as moral, though certain legal theorists have used the
word ‘moral’ to designate all non-legal rules.

Such non-legal rules may be distinguished and classified in
many different ways. Some are rules of very limited scope
concerning only a particular sphere of conduct (e.g. dress) or
activities for which there are only intermittent opportunities,
deliberately created (ceremonies and games). Some rules are
conceived as applying to the social group in general; others to
special sub-groups within it, either marked off by certain
characteristics as a distinct social class, or by their own choice
to meet or combine for limited purposes. Some rules are con-
sidered to be binding by virtue of agreement and may allow
for voluntary withdrawal: others are thought not to have their
origin in agreement or any other form of deliberate choice.
Some rules when broken may meet with no more than an
assertion or reminder of the ‘right’ thing to do (e.g. etiquette
or rules of correct speech), others with serious blame or con-
tempt or more or less protracted exclusion from the associa-
tion concerned. Though no precise scale could be constructed,
a conception of the relative importance attributed to these
different types of rules is reflected both in the measure of
sacrifice of private interest which they demand, and the weight
of social pressure for conformity.

In all societies which have developed a legal system there
are, among its non-legal rules, some to which supreme impor-
tance is attached, and which in spite of crucial differences
have many similarities to its law. Very often the vocabulary
of ‘rights’, ‘obligations’, and ‘duties’ used to express the
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requirements of legal rules is used with the addition of ‘moral’,
to express the acts or forbearances required by these rules. In
all communities there is a partial overlap in content between
legal and moral obligation; though the requirements of legal
rules are more specific and are hedged round with more de-
tailed exceptions than their moral counterparts. Character-
istically, moral obligation and duty, like many legal rules,
concern what is to be done or not to be done in circumstances
constantly recurring in the life of the group, rather than in
rare or intermittent activities on deliberately selected occa-
sions. What such rules require are either forbearances, or
actions which are simple in the sense that no special skill or
intellect is required for their performance. Moral obligations,
like most legal obligations, are within the capacity of any
normal adult. Compliance with these moral rules, as with
legal rules, is taken as a matter of course, so that while breach
attracts serious censure, conformity to moral obligation, again,
like obedience to the law, is not a matter for praise except
when marked by exceptional conscientiousness, endurance,
or resistance to special temptation. Various classifications of
moral obligations and duties may be made. Some belong to
relatively distinct, enduring functions or roles, which not all
members of society occupy. Such are the duties of a father or
husband to care for his family. On the other hand, there are
both general obligations which all normal adults are con-
ceived as having throughout life (e.g. to abstain from vio-
lence) and special obligations which any such member may
incur by entering into special relations with others (e.g. ob-
ligations to keep promises or return services rendered).

The obligations and duties recognized in moral rules of this
most fundamental kind may vary from society to society or
within a single society at different times. Some of them may
reflect quite erroneous or even superstitious beliefs as to what
is required for the health or safety of the group; in one society
it may be a wife’s duty to throw herself on her husband’s
funeral pyre, and in another, suicide may be an offence against
common morality. There is a diversity among moral codes
which may spring either from the peculiar but real needs of
a given society, or from superstition or ignorance. Yet the so-
cial morality of societies which have reached the stage where
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this can be distinguished from its law, always includes certain
obligations and duties, requiring the sacrifice of private in-
clination or interest which is essential to the survival of any
society, so long as men and the world in which they live re-
tain some of their most familiar and obvious characteristics.
Among such rules obviously required for social life are those
forbidding, or at least restricting, the free use of violence,
rules requiring certain forms of honesty and truthfulness in
dealings with others, and rules forbidding the destruction of
tangible things or their seizure from others. If conformity
with these most elementary rules were not thought a matter
of course among any group of individuals, living in close
proximity to each other, we should be doubtful of the descrip-
tion of the group as a society, and certain that it could not
endure for long.

Moral and legal rules of obligation and duty have therefore
certain striking similarities enough to show that their com-
mon vocabulary is no accident. These may be summarized as
follows. They are alike in that they are conceived as binding
independently of the consent of the individual bound and are
supported by serious social pressure for conformity; compli-
ance with both legal and moral obligations is regarded not as
a matter for praise but as a minimum contribution to social
life to be taken as a matter of course. Further both law and
morals include rules governing the behaviour of individuals
in situations constantly recurring throughout life rather than
special activities or occasions, and though both may include
much that is peculiar to the real or fancied needs of a particu-
lar society, both make demands which must obviously be
satisfied by any group of human beings who are to succeed in
living together. Hence some forms of prohibition of violence
to person or property, and some requirements of honesty and
truthfulness will be found in both alike. Yet, in spite of these
similarities, it has seemed obvious to many that there are
certain characteristics which law and morals cannot share,
though in the history of jurisprudence these have proved most
difficult to formulate.

The most famous attempt to convey in summary fashion
their essential difference is the theory which asserts that, while
legal rules only require ‘external’ behaviour and are indifferent
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to the motives, intentions, or other ‘internal’ accompani-
ments of conduct, morals on the other hand do not require
any specific external actions but only a good will or proper
intentions or motive. This really amounts to the surprising
assertion that legal and moral rules properly understood could
not ever have the same content; and though it does contain
a hint of the truth it is, as it stands, profoundly misleading.
It is in fact an inference, though a mistaken one, from certain
important characteristics of morals, and particularly from
certain differences between moral blame and legal punish-
ment. If someone does something forbidden by moral rules or
fails to do what they require, the fact that he did so uninten-
tionally and in spite of every care is an excuse from moral
blame; whereas a legal system or custom may have rules of
‘strict liability’ under which those who have broken the rules
unintentionally and without ‘fault’ may be liable to punish-
ment. So it is indeed true that while the notion of ‘strict
liability’ in morals comes as near to being a contradiction in
terms as anything in this sphere, it is something which may
be merely open to criticism when found in a legal system. But
this does not mean that morals require only good intention,
will, or motives. Indeed to argue thus is, as we show later, to
confuse the idea of an excuse with that of a justification for
conduct.

None the less there is something of importance caricatured
in this confused argument; the vague sense that the difference
between law and morals is connected with a contrast between
the ‘internality’ of the one and the ‘externality’ of the other
is too recurrent a theme in speculation about law and morals
to be altogether baseless. Rather than dismiss it, we shall
treat it as a compendious statement of four cardinal related
features which collectively serve to distinguish morality not
only from legal rules but from other forms of social rule.

(i) Importance. To say that an essential feature of any moral
rule or standard is that it is regarded as something of great
importance to maintain may appear both truistic and vague.
Yet this feature cannot be omitted in any faithful account of
the morality of any social group or individual, nor can it be
made more precise. It is manifested in many ways: first, in
the simple fact that moral standards are maintained against
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the drive of strong passions which they restrict, and at the
cost of sacrificing considerable personal interest; secondly, in
the serious forms of social pressure exerted not only to obtain
conformity in individual cases, but to secure that moral
standards are taught or communicated as a matter of course
to all in society; thirdly, in the general recognition that, if
moral standards were not generally accepted, far-reaching
and distasteful changes in the life of individuals would occur.
In contrast with morals, the rules of deportment, manners,
dress, and some, though not all, rules of law, occupy a rela-
tively low place in the scale of serious importance. They may
be tiresome to follow, but they do not demand great sacrifice:
no great pressure is exerted to obtain conformity and no great
alterations in other areas of social life would follow if they
were not observed or changed. Much of the importance thus
ascribed-to the maintenance of moral rules may be very sim-
ply explained on agreeably rationalistic lines; for even though
they demand sacrifice of private interests on the part of the
person bound, compliance with them secures vital interests
which all share alike. It does so either by directly protecting
persons from obvious harm or by maintaining the fabric of a
tolerable, orderly society. But though the rationality of much
social morality, as a protection from obvious harms, may be
defended in this way, this simple utilitarian approach is not
always possible; nor, where it is, should it be taken to repre-
sent the point of view of those who live by a morality. After
all, a most prominent part of the morality of any society
consists of rules concerning sexual behaviour, and it is far
from clear that the importance attached to them is connected
with the belief that the conduct they forbid is harmful to
others; nor could such rules always be shown in fact to have
this justification. Even in a modern society which has ceased
to look on its morality as divinely ordained, calculations of
harmfulness to others do not account for the importance
attached to moral regulation of sexual behaviour such as the
common veto on homosexuality. Sexual functions and feelings
are matter of such moment and emotional concern to all, that
deviations from the accepted or normal forms of their expres-
sion easily become invested with an intrinsic ‘pudor’ or im-
portance. They are abhorred, not out of conviction of their
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social harmfulness but simply as ‘unnatural’ or in themselves
repugnant. Yet it would be absurd to deny the title of moral-
ity to emphatic social vetoes of this sort; indeed, sexual mor-
ality is perhaps the most prominent aspect of what plain men
think morality to be. Of course the fact that society may view
its own morality in this ‘non-utilitarian’ way does not mean
that its rules are immune from criticism or condemnation,
where their maintenance is judged useless or purchased at
the cost of great suffering.

Legal rules, as we have seen, may correspond with moral
rules in the sense of requiring or forbidding the same behavi-
our. Those that do so are no doubt felt to be as important as
their moral counterparts. Yet importance is not essential to
the status of all legal rules as it is to that of morals. A legal
rule may be generally thought quite unimportant to ‘main-
tain; indeed it may generally be agreed that it should be
repealed: yet it remains a legal rule until it is repealed. It
would, on the other hand, be absurd to think of a rule as part
of the morality of a society even though no one thought it any
longer important or worth maintaining. Old customs and
traditions now maintained merely for old time’s sake may,
indeed, once have had the status of moral rules, but their
status as part of morality has evaporated together with the
importance attached to their observance and breach.

(i) Immunity from deliberate change. It is characteristic of a
legal system that new legal rules can be introduced and old
ones changed or repealed by deliberate enactment, even though
some laws may be protected from change by a written con-
stitution limiting the competence of the supreme legislature.
By contrast moral rules or principles cannot be brought into
being or changed or eliminated in this way. To assert that
this ‘cannot’ be is not, however, to deny that some conceiv-
able state of affairs is actually the case, as the assertion that
human beings ‘cannot’ alter the climate would be. Instead
this assertion points to the following facts. It is perfectly good
sense to say such things as ‘As from 1 January 1960 it will be
a criminal offence to do so-and-so’ or ‘As from 1 January
1960 it will be no longer illegal to do so-and-so’ and to sup-
port such statements by reference to laws which have been
enacted or repealed. By contrast such statements as ‘As from
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tomorrow it will no longer be immoral to do so-and-so’ or
‘On 1 January last it became immoral to do so-and-so’ and
attempts to support these by reference to deliberate enact-
ment would be astonishing paradoxes, if not senseless. For it
is inconsistent with the part played by morality in the lives of
individuals that moral rules, principles, or standards should
be regarded, as laws are, as things capable of creation or
change by deliberate act. Standards of conduct cannot be
endowed with, or deprived of, moral status by human fiat,
though the daily use of such concepts as enactment and re-
peal shows that the same is not true of law.

Much moral philosophy is devoted to the explanation of
this feature of morality, and to the elucidation of the sense
that morality is something ‘there’ to be recognized, not made
by deliberate human choice. But the fact itself as distinct
from its explanation is not a peculiarity of moral rules. This
is why this feature of morality, though exceedingly impor-
tant, cannot serve by itself to distinguish morality from all
other forms of social norms. For in this respect, though not in
others, any social tradition is like morals: tradition too is
incapable of enactment or repeal by human fiat. The story,
perhaps apocryphal, that the headmaster of a new English
public school announced that, as from the beginning of the
next term, it would be a tradition of the school that senior
boys should wear a certain dress, depends for its comic effect
wholly on the logical incompatibility of the notion of a tradi-
tion with that of deliberate enactment and choice. Rules
acquire and lose the status of traditions by growing, being
practised, ceasing to be practised, and decaying; and rules
brought into being or eliminated otherwise than by these slow,
involuntary processes could not thereby acquire or lose the
status of tradition.

The fact that morals and traditions cannot be directly
changed, as laws may be, by legislative enactment must not
be mistaken for immunity from other forms of change. Indeed
though a moral rule or tradition cannot be repealed or changed
by deliberate choice or enactment, the enactment or repeal of
laws may well be among the causes of a change or decay of
some moral standard or some tradition. If a traditional practice
such as the celebrations on Guy Fawkes night is forbidden by
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law and punished, the practice may cease and the tradition
may disappear. Conversely, if the laws require military service
from certain classes, this may ultimately develop a tradition
among them which may well outlive the law. So too legal en-
actments may set standards of honesty and humanity, which
ultimately alter and raise the current morality; conversely,
legal repression of practices thought morally obligatory may,
in the end, cause the sense of their importance and so their
status as morality to be lost; yet, very often, the law loses
such battles with ingrained morality, and the moral rule con-
tinues in full vigour side by side with laws which forbid what
it enjoins.

These modes of change of tradition and morality in which
the law may be a causal factor must be distinguished from
legislative change or repeal. For though the acquisition or
loss of legal status due to enactment may indeed be spoken of
as the enacted statute’s ‘legal effect’ this is not a contingent
causal change, as the statute’s eventual effect on morals and
tradition is. This difference may be simply seen in the fact
that while it is always possible to doubt whether a clear,
valid, legal enactment will lead to a change in morals, no
similar doubts could be entertained as to whether a clear,
valid, legal enactment has changed the law.

The incompatibility of the idea of morality or tradition
with that of change by deliberate enactment, must also be
distinguished from the immunity conferred on certain laws in
some systems by the restrictive clauses of a constitution. Such
Immunity is not a necessary element in the status of a law as
a law, for this immunity may be removed by constitutional
amendment. Unlike such legal immunity from legislative
change, the incapacity of morals or tradition for similar modes
of change is not something which varies from community to
community or from time to time. It is incorporated in the
meaning of these terms; the idea of a moral legislature with
competence to make and change morals, as legal enactments
make and change law, is repugnant to the whole notion of
morality. When we come to consider international law we
shall find it important to distinguish the mere de facto absence
of a legislature, which may be regarded as a defect of the
system, from the fundamental inconsistency which, as we have
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stressed here, is latent in the idea that moral rules or stand-
ards could be made or repealed by legislation.

(iii) Voluntary character of moral offences. The old conception
that morals are exclusively concerned with what is ‘internal’
while law is concerned only with ‘external’ behaviour is in
part a misstatement of the two features already discussed.
But it is most often treated as a reference to certain promin-
ent characteristics of moral responsibility and moral blame.
If a person whose action, judged ab extra, has offended against
moral rules or principles, succeeds in establishing that he did
this unintentionally and in spite of every precaution that it
was possible for him to take, he is excused from moral re-
sponsibility, and to blame him in these circumstances would
itself be considered morally objectionable. Moral blame is
therefore excluded because he has done all that he could do.
In any developed legal system the same is true up to a point;
for the general requirement of mens rea is an element in
criminal responsibility designed to secure that those who of-
fend without carelessness, unwittingly, or in conditions in
which they lacked the bodily or mental capacity to conform
to the law, should be excused. A legal system would be open
to serious moral condemnation if this were not so, at any rate
in cases of serious crimes carrying severe punishments.

None the less admission of such excuses in all legal systems
is qualified in many different ways. The real or alleged diffi-
culties of proof of psychological facts may lead a legal system
to refuse to investigate the actual mental states or capacities
of particular individuals, and, instead, to use ‘objective tests’,
whereby the individual charged with an offence is taken to
have the capacities for control or ability to take precautions
that a normal or ‘reasonable’ man would have. Some systems
may refuse to consider ‘volitional’ as distinct from ‘cognitive’
disabilities; if so they confine the range of excuses to lack of
intention or defects of knowledge. Again, the legal system
may, for certain types of offence, impose ‘strict liability’ and
make responsibility independent of mens rea altogether, except
perhaps for the minimum requirement that the accused must
possess normal muscular control.

It is therefore clear that legal responsibility is not necessar-
ily excluded by the demonstration that an accused person
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could not have kept the law which he has broken; by con-
trast, in morals ‘I could not help it’ is always an excuse, and
moral obligation would be altogether different from what it is
if the moral ‘ought’ did not in this sense imply ‘can’. Yet it
is important to see that ‘I could not help it’ is only an excuse
(though a good one), and to distinguish excuse from justifi-
cation; for, as we have said, the claim that morals do not
require external behaviour rests on a confusion of these two
ideas. If good intentions were a justification for doing what
moral rules forbid, there would be nothing to deplore in the
action of a man who had accidentally and in spite of every
care killed another. We should look upon it as we now look
upon a man’s killing another, when this is required as a
necessary measure of self-defence. The latter is justified because
killing, in such circumstances, is a kind of conduct which the
system is not concerned to prevent and may even encourage,
though it is of course an exception to a general prohibition of
killing. Where someone is excused because he offended unin-
tentionally, the underlying moral conception is not that this
action is of a kind which it is the policy of the law to permit
or even welcome; it is that when we investigate the mental
condition of the particular offender, we find that he lacked
the normal capacity to conform to the law’s requirements.
Hence this aspect of the ‘internality’ of morals does not mean
that morals is not a form of control of outward conduct; but
only that it is a necessary condition for moral responsibility
that the individual must have a certain type of control over
his conduct. Even in morals there is a difference between ‘He
did not do the wrong thing’ and ‘He could not help doing
what he did’.

(iv) The form of moral pressure. A further distinguishing fea-
ture of morality is the characteristic form of moral pressure
which is exerted in its support. This feature is closely related
to the last and like it has powerfully contributed to the vague
sense that moral is concerned with what is ‘internal’. The
facts which have led to this interpretation of morality are
these. If it were the case that whenever someone was about
to break a rule of conduct, only threats of physical punish-
ment or unpleasant consequences were used in argument to
dissuade him, then it would be impossible to regard such a
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rule as a part of the morality of the society, though this would
not be any objection to treating it as part of its law. Indeed
the typical form of legal pressure may well be said to consist
in such threats. With morals on the other hand the typical
form of pressure consists in appeals to the respect for the
rules, as things important in themselves, which is presumed
to be shared by those addressed. So moral pressure is char-
acteristically, though not exclusively, exerted not by threats
or by appeals to fear or interest, but by reminders of the
moral character of the action contemplated and of the de-
mands of morality. “That would be a lie’, “T'hat would be to
break your promise’. In the background there are indeed the
‘internal’ moral analogues of fear of punishment; for it is
assumed that protests will awaken in those addressed a sense
of shame or guilt: they may be ‘punished’ by their own con-
science. Of course sometimes such distinctively moral ap-
peals are accompanied by threats of physical punishment, or
by appeals to ordinary personal interest; deviations from the
moral code meet with many different forms of hostile social
reaction, ranging from relatively informal expressions of
contempt to severance of social relations or ostracism. But
emphatic reminders of what the rules demand, appeals to
conscience, and reliance on the operation of guilt and remorse,
are the characteristic and most prominent forms of pressure
used for the support of social morality. That it should be
supported in just these ways is a simple consequence of the
acceptance of moral rules and standards, as things which it
is supremely and obviously important to maintain. Standards
not supported in these ways could not have the place in social
and personal life distinctive of moral obligation.

3. MORAL IDEALS AND SOCIAL CRITICISM

Moral obligation and duty are the bedrock of social morality
but they are not the whole. Before we examine other forms
we shall, however, consider an objection to the way in which
we have characterized moral obligation. The fourfold criteria
which in the last section we used to distinguish it from other
forms of social standard or rule (importance, immunity from
deliberate change, the voluntary character of moral offences,
and the special form of moral pressure) are in a sense formal
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criteria. They make no direct reference to any necessary con-
tent which rules or standards must have in order to be moral,
nor even to any purpose which they must serve in social life.
We have, indeed, insisted that in all moral codes there will
be found some form of prohibition of the use of violence,
to persons or things, and requirements of truthfulness, fair
dealing, and respect for promises. These things, granted only
certain very obvious truisms about human nature and the
character of the physical world, can be seen in fact to be
essential if human beings are to live continuously together in
close proximity; and it therefore would be extraordinary if
rules providing for them were not everywhere endowed with
the moral importance and status which we have described. It
seems clear that the sacrifice of personal interest which such
rules demand is the price which must be paid in a world such
as ours for living with others, and the protection they afford
is the minimum which, for beings such as ourselves, makes
living with others worth while. These simple facts constitute,
as we argue in the next chapter, a core of indisputable truth
in the doctrines of Natural Law.

Many moralists would wish to bring into the definition of
morality as a further criterion beyond the four which we have
offered, this connection, which seems so clear, between mor-
ality and human needs and interests. They would stipulate
that nothing is to be recognized as part of morality unless it
could survive rational criticism in terms of human interests,
and so be shown to advance them (perhaps even in some fair
or equal way), in the society whose rules they are. Some
might even go further, and refuse to recognize as moral any
principle or rule of conduct, unless the benefits of the for-
bearances and actions it required were extended, beyond the
boundaries of a particular society, to all who were themselves
willing and able to respect such rules. We have, however, in-
tentionally taken a broader view of morality, so as to include
in it all social rules and standards which, in the actual prac-
tice of a society, exhibit the four features we have mentioned.
Some of these would survive criticism in the light of these
further suggested tests; others would not but might be con-
demned as irrational or unenlightened or even barbarous.
We have done this not merely because the weight of usage of
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the word ‘moral’ favours this broader meaning, but because
to take the narrower restricted view, which would exclude
these, would force us to divide in a very unrealistic manner
elements in a social structure which function in an identical
manner, in the lives of those who live by it. Moral prohibi-
tions of conduct, which may not in fact harm others, are not
only regarded with precisely the same instinctive respect as
those that do; they enter together with the requirements of
more rationally defensible rules into social estimates of char-
acter; and, with them, form part of the generally accepted
picture of the life which individuals are expected and indeed
are assumed to live.

It is, however, both true and important that morality in-
cludes much more than the obligations and duties which are
recognized in the actual practice of social groups. Obligation
and duty are only the bedrock of morality, even of social
morality, and there are forms of morality which extend be-
yond the accepted shared morality of particular societies. Two
further aspects of morality require attention here. First, even
within the morality of a particular society, there exist side by
side with the structure of mandatory moral obligations and
duties and the relatively clear rules that define them, certain
moral ideals. The realization of these is not taken, as duty is,
as a matter of course, but as an achievement deserving praise.
The hero and the saint are extreme types of those who do
more than their duty. What they do is not like obligation or
duty, something which can be demanded of them, and failure
to do it is not regarded as wrong or a matter for censure. On
a humbler scale than the saint or hero, are those who are
recognized in a society as deserving praise for the moral vir-
tues which they manifest in daily life such as bravery, char-
ity, benevolence, patience, or chastity. The connection between
such socially recognized ideals and virtues and the primary
mandatory forms of social obligation and duty is fairly clear.
Many moral virtues are qualities consisting in the ability and
disposition to carry forward beyond the limited extent which
duty demands, the kind of concern for others’ interests or
sacrifice of personal interest which it does demand. Benevo-
lence and charity are examples of this. Other moral virtues
like temperance, patience, bravery, or conscientiousness are
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in a sense ancillary: they are qualities of character shown in
exceptional devotion to duty or in the pursuit of substantive
moral ideals in the face of special temptation or danger.

The further reaches of morality take us in different ways
beyond the confines of the obligations and ideals recognized
in particular social groups to the principles and ideals used in
the moral criticism of society itself; yet even here important
connections remain with the primordial social form of moral-
ity. It is always possible, when we come to examine the ac-
cepted morality either of our own or some other society, that
we shall find much to criticize; it may, in the light of cur-
rently available knowledge, appear unnecessarily repressive,
cruel, superstitious, or unenlightened. It may cramp human
liberty, especially in the discussion and practice of religion or
in experimentation with different forms of human life, even
when only negligible benefits are thereby secured for others.
Above all, a given society’s morality may extend its protec-
tions from harm to its own members only, or even only to
certain classes, leaving a slave or helot class at the mercy of
their masters’ whims. Implicit in this type of criticism which
(even though it might be rejected) would certainly be ac-
corded recognition as ‘moral’ criticism, is the assumption that
the arrangements of society, including its accepted morality,
must satisfy two formal conditions, one of rationality and the
other of generality. Thus it is implied in such criticism first
that social arrangements should not rest on beliefs which can
be shown to be mistaken, and secondly that the protections
from harm, which morality characteristically affords through
the actions and forbearances it demands, should be extended
at least to all men who are able and willing themselves to
observe such restrictions. Thus such moral criticism of society
as that enshrined in watchwords like liberty, fraternity,
equality, and the pursuit of happiness draws its moral char-
acter from the fact that it invites reform, either in the name
of some value or combination of values already recognized
(though perhaps to an inadequate extent) in all actual social
moralities or in the name of a version of these, refined and
extended so as to meet the two demands of rationality and
generality.

Of course it does not follow from the fact that criticism of
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the accepted morality or other social arrangements in the
name of liberty or equality is itself recognized as moral criticism
that the rejection of it in the names of other values may not
also be moral. The denunciation of restriction on liberty might
be met by the claim that the sacrifice of liberty to social or
economic equality or security was itself justified. Such differ-
ences of weight or emphasis placed on different moral values
may prove irreconcilable. They may amount to radically dif-
ferent ideal conceptions of society and form the moral basis
of opposed political parties. One of the great justifications of
democracy is that it permits experimentation and a revisable
choice between such alternatives.

Finally, not all extensions of morality beyond the obliga-
tions and ideals generally recognized in a given society need
take the form of social criticism. It is important to remember
that morality has its private aspect, shown in the individual’s
recognition of ideals which he need not either share with
others or regard as a source of criticism of others, still less of
society as a whole. Lives may be ruled by dedication to the
pursuit of heroic, romantic, aesthetic or scholarly ideals or,
less agreeably, to mortification of the flesh. Here too, it could
be argued that if we speak of morality, we do so because the
values thus pursued by individuals are at least analogous to
some of those recognized in the morality of their own society.
But the analogy is surely not one of content, but one of form
and function. For such ideals play, in the life of individuals,
the same part as morality does in a society. They are ranked
as supremely important, so that their pursuit is felt as duty
to which other interests or desires are to be sacrificed; though
conversions are possible the notion that such ideals could be
adopted, changed, or eliminated by a deliberate choice is
chimerical; and, finally, deviations from such ideals are ‘pun-
ished’ by the same conscience, guilt, and remorse as that to
which social morality makes its primary appeal.



IX
LAWS AND MORALS

I. NATURAL LAW AND LEGAL POSITIVISM

THERE are many different types of relation between law and
morals and there is nothing which can be profitably singled
out for study as the relation between them. Instead it is im-
portant to distinguish some of the many different things which
may be meant by the assertion or denial that law and morals
are related. Sometimes what is asserted is a kind of connection
which few if any have ever denied; but its indisputable ex-
istence may be wrongly accepted as a sign of some more
doubtful connection, or even mistaken for it. Thus, it cannot
seriously be disputed that the development of law, at all times
and places, has in fact been profoundly influenced both
by the conventional morality and ideals of particular social
groups, and also by forms of enlightened moral criticism urged
by individuals, whose moral horizon has transcended the
morality currently accepted. But it is possible to take this truth
illicitly, as a warrant for a different proposition: namely that
a legal system must exhibit some specific conformity with
morality or justice, or must rest on a widely diffused convic-
tion that there is a moral obligation to obey it. Again, though
this proposition may, in some sense, be true, it does not follow
from it that the criteria of legal validity of particular laws
used in a legal system must include, tacitly if not explicitly,
a reference to morality or justice.

Many other questions besides these may be said to concern
the relations between law and morals. In this chapter we
shall discuss only two of them, though both will involve some
consideration of many others. The first is a question which
may still be illuminatingly described as the issue between
Natural Law and Legal Positivism, though each of these titles
has come to be used for a range of different theses about law
and morals. Here we shall take Legal Positivism to mean the
simple contention that it is in no sense a necessary truth that
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laws reproduce or satisfy certain demands of morality, though
in fact they have often done so. But just because those who
have taken this view have either been silent or differed very
much concerning the nature of morality, it is necessary to
consider two very different forms in which Legal Positivism
has been rejected. One of these is expressed most clearly in
the classical theories of Natural Law: that there are certain
principles of human conduct, awaiting discovery by human
reason, with which man-made law must conform if it is to be
valid. The other takes a different, less rationalist view of
morality, and offers a different account of the ways in which
legal validity is connected with moral value. We shall con-
sider the first of these in this section and the next.

In the vast literature from Plato to the present day which
is dedicated to the assertion, and also to the denial, of the
proposition that the ways in which men ought to behave
may be discovered by human reason, the disputants on one
side seem to say to those on the other, ‘You are blind if you
cannot see this’ only to receive in reply, ‘You have been
dreaming.” This is so, because the claim that there are true
principles of right conduct, rationally discoverable, has not
usually been advanced as a separate doctrine but was ori-
ginally presented, and for long defended, as part of a general
conception of nature, inanimate and living. This outlook is,
in many ways, antithetic to the general conception of nature
which constitutes the framework of modern secular thought.
Hence it is that, to its critics, Natural Law theory has seemed
to spring from deep and old confusions from which modern
thought has triumphantly freed itself; while to its advocates,
the critics appear merely to insist on surface trivialities, ignor-
ing profounder truths.

Thus many modern critics have thought that the claim that
laws of proper conduct may be discovered by human reason
rested on a simple ambiguity of the word ‘law’, and that
when this ambiguity was exposed Natural Law received its
deathblow. It is in this way that John Stuart Mill dealt with
Montesquieu, who in the first chapter of the Esprit des Lois
naively inquires why it is that, while inanimate things such
as the stars and also animals obey ‘the law of their nature’,
man does not do so but falls into sin. This, Mill thought,
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revealed the perennial confusion between laws which formu-
late the course or regularities of nature, and laws which re-
quire men to behave in certain ways. The former, which can
be discovered by observation and reasoning, may be called
‘descriptive’ and it is for the scientist thus to discover them;
the latter cannot be so established, for they are not state-
ments or descriptions of facts, but are ‘prescriptions’ or de-
mands that men shall behave in certain ways. The answer
therefore to Montesquieu’s question is simple: prescriptive
laws may be broken and yet remain laws, because that merely
means that human beings do not do what they are told to do;
but it is meaningless to say of the laws of nature, discovered
by science, either that they can or cannot be broken. If the
stars behave in ways contrary to the scientific laws which
purport to describe their regular movements, these are not
broken but they lose their title to be called ‘laws’ and must
be reformulated. To these differences in the sense of ‘law’,
there correspond systematic differences in the associated vo-
cabulary of words like ‘must’, ‘bound to’, ‘ought’, and ‘should’.
So, on this view, belief in Natural Law is reducible to a very
simple fallacy: a failure to perceive the very different senses
which those law-impregnated words can bear. It is as if the
believer had failed to perceive the very different meaning of
such words in ‘You are bound to report for military service’
and ‘It is bound to freeze if the wind goes round to the north’.

Critics like Bentham and Mill, who most fiercely attacked
Natural Law, often attributed their opponents’ confusion
between these distinct senses of law, to the survival of the
belief that the observed regularities of nature were prescribed
or decreed by a Divine Governor of the Universe. On such a
theocratic view, the only difference between the law of gravity
and the Ten Commandments—God’s law for Man—was, as
Blackstone asserted, the relatively minor one that men, alone
of created things, were endowed with reason and free will;
and so unlike things, could discover and disobey the divine
prescriptions. Natural Law has, however, not always been
associated with belief in a Divine Governor or Lawgiver of
the universe, and even where it has been, its characteristic
tenets have not been logically dependent on that belief. Both
the relevant sense of the word ‘natural’, which enters into
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Natural Law, and its general outlook minimizing the differ-
ence, so obvious and so important to modern minds, between
prescriptive and descriptive laws, have their roots in Greek
thought which was, for this purpose, quite secular. Indeed,
the continued reassertion of some form of Natural Law doc-
trine is due in part to the fact that its appeal is independent
of both divine and human authority, and to the fact that
despite a terminology, and much metaphysics, which few could
now accept, it contains certain elementary truths of impor-
tance for the understanding of both morality and law. These
we shall endeavour to disentangle from their metaphysical
setting and restate here in simpler terms.

For modern secular thought the world of inanimate and
living things, animals, and men is a scene of recurrent kinds
of events and changes which exemplify certain regular con-
nections. Some at least of these, human beings have discov-
ered and formulated as laws of nature. To understand nature
is, in this modern view, to bring to bear on some part of it,
knowledge of these regularities. The structure of great scien-
tific theories does not of course mirror in any simple way
observable fact, events, or changes; often, indeed, a great part
of such theories consists of abstract mathematical formu-
lations with no direct counterpart in observable fact. Their
connection with observable events and changes lies in the fact
that, from these abstract formulations, generalizations may
be deduced which do refer to, and may be confirmed or fal-
sified by, observable events. A scientific theory’s claim to
forward our understanding of nature is therefore, in the last
resort, dependent on its power to predict what will occur,
which is based on generalizations of what regularly occurs.
The law of gravity and the second law of thermodynamics
are, for modern thought, laws of nature and more than mere
mathematical constructions in virtue of the information they
yield concerning the regularities of observable phenomena.

The doctrine of Natural Law is part of an older conception
of nature in which the observable world is not merely a scene
of such regularities, and knowledge of nature is not merely a
knowledge of them. Instead, on this older outlook every
nameable kind of existing thing, human, animate, and inani-
mate, is conceived not only as tending to maintain itself in
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existence but as proceeding towards a definite optimum state
which is the specific good—or the end (TéAog, finis) appro-
priate for it.

This is the teleological conception of nature as containing
in itself levels of excellence which things realize. The stages
by which a thing of any given kind progresses to its specific
or proper end are regular, and may be formulated in general-
izations describing the thing’s characteristic mode of change,
or action, or development; to that extent the teleological view
of nature overlaps with modern thought. The difference is
that on the teleological view, the events regularly befalling
things are not thought of merely as occurring regularly, and
the questions whether they do occur regularly and whether
they should occur or whether it is good that they occur are not
regarded as separate questions. On the contrary (except for
some rare monstrosities ascribed to ‘chance’), what generally
occurs can both be explained and evaluated as good or what
ought to occur, by exhibiting it as a step towards the proper
end or goal of the thing concerned. The laws of a thing’s
development therefore should show both how it should and
how it does regularly behave or change.

This mode of thinking about nature seems strange when
stated abstractly. It may appear less fantastic if we recall
some of the ways in which even now we refer at least to living
things, for a teleological view is still reflected in common
ways of describing their development. Thus in the case of an
acorn, growth into an oak is something which is not only
regularly achieved by acorns, but is distinguished unlike its
decay (which is also regular) as an optimum state of maturity
in the light of which the intermediate stages are both ex-
plained and judged as good or bad, and the ‘functions’ of its
various parts and structural changes identified. The normal
growth of leaves is required if it is to obtain the moisture
necessary for ‘full’ or ‘proper’ development, and it is the
‘function’ of leaves to supply this. Hence we think and speak
of this growth as what ‘ought naturally to occur’. In the case
of the action or movements of inanimate things, such ways of
talking seem much less plausible unless they are artefacts
designed by human beings for a purpose. The notion that a
stone on falling to the ground is realizing some appropriate
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‘end’ or returning to its ‘proper place’, like a horse galloping
home to a stable, is now somewhat comic.

Indeed, one of the difficulties in understanding a teleologi-
cal view of nature is that just as it minimized the differences
between statements of what regularly happens and statements
of what ought to happen, so too it minimizes the difference,
so important in modern thought, between human beings with
a purpose of their own which they consciously strive to real-
ize and other living or inanimate things. For in the teleologi-
cal view of the world, man, like other things, is thought of as
tending towards a specific optimum state or end which is set
for him and the fact, that he, unlike other things, may do this
consciously, is not conceived as a radical difference between
him and the rest of nature. This specific human end or good
is in part, like that of other living things, a condition of bio-
logical maturity and developed physical powers; but it also
includes, as its distinctively human element, a development
and excellence of mind and character manifested in thought
and conduct. Unlike other things, man is able by reason-
ing and reflection to discover what the attainment of this excel-
lence of mind and character involves and to desire it. Yet
even so, on this teleological view, this optimum state is not
man’s good or end because he desires it; rather he desires it
because it is already his natural end.

Again, much of this teleological point of view survives in
some of the ways in which we think and speak of human
beings. It is latent in our identification of certain things as
human needs which it is good to satisfy and of certain things
done to or suffered by human beings as harm or injury. Thus,
though it is true that some men may refuse to eat or rest
because they wish to die, we think of eating and resting as
something more than things which men regularly do or just
happen to desire. Food and rest are human needs, even if
some refuse them when they are needed. Hence we say not
only that it is natural for all men to eat and sleep, but that
all men ought to eat and rest sometimes, or that it is naturally
good to do these things. The force of the word ‘naturally’, in
such judgments of human conduct, is to differentiate them
both from judgments which reflect mere conventions or human
prescriptions (‘You ought to take off your hat’), the content
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of which cannot be discovered by thought or reflection, and
also from judgments which merely indicate what is required
for achieving some particular objective, which at a given time
one man may happen to have and another may not. The
same outlook is present in our conception of the functions of
bodily organs and the line we draw between these and mere
causal properties. We say it is the function of the heart to cir-
culate the blood, but not that it is the function of a cancerous
growth to cause death.

These crude examples designed to illustrate teleological
elements still alive in ordinary thought about human action,
are drawn from the lowly sphere of biological fact which man
shares with other animals. It will be rightly observed that
what makes sense of this mode of thought and expression is
something entirely obvious: it is the tacit assumption that the
proper end of human activity is survival, and this rests on the
simple contingent fact that most men most of the time wish
to continue in existence. The actions which we speak of as
those which are naturally good to do, are those which are
required for survival; the notions of a human need, of harm,
and of the function of bodily organs or changes rests on the
same simple fact. Certainly if we stop here, we shall have
only a very attenuated version of Natural Law: for the clas-
sical exponents of this outlook conceived of survival ( perseverare
in esse suo) as merely the lowest stratum in a2 much more com-
plex and far more debatable concept of the human end or
good for man. Aristotle included in it the disinterested culti-
vation of the human intellect, and Aquinas the knowledge of
God, and both these represent values which may be and have
been challenged. Yet other thinkers, Hobbes and Hume among
them, have been willing to lower their sights: they have seen
in the modest aim of survival the central indisputable ele-
ment which gives empirical good sense to the terminology of
Natural Law. ‘Human nature cannot by any means subsist
without the association of individuals: and that association
never could have place were no regard paid to the laws of
equity and justice.”

This simple thought has in fact very much to do with the

' Hume, Treatise of Human Nature, 11. ii, ‘Of Justice and Injustice’.
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characteristics of both law and morals, and it can be dis-
entangled from more disputable parts of the general teleolo-
gical outlook in which the end or good for man appears as a
specific way of life about which, in fact, men may profoundly
disagree. Moreover, we can, in referring to survival, discard,
as too metaphysical for modern minds, the notion that this is
something antecedently fixed which men necessarily desire
because it is their proper goal or end. Instead we may hold
it to be a mere contingent fact which could be otherwise, that
in general men do desire to live, and that we may mean
nothing more by calling survival a human goal or end than
that men do desire it. Yet even if we think of it in this com-
mon-sense way, survival has still a special status in relation
to human conduct and in our thought about it, which paral-
lels the prominence and the necessity ascribed to it in the
orthodox formulations of Natural Law. For it is not merely
that an overwhelming majority of men do wish to live, even
at the cost of hideous misery, but that this is reflected in
whole structures of our thought and language, in terms of
which we describe the world and each other. We could not
subtract the general wish to live and leave intact concepts
like danger and safety, harm and benefit, need and function,
disease and cure; for these are ways of simultaneously de-
scribing and appraising things by reference to the contribu-
tion they make to survival which is accepted as an aim.
There are, however, simpler, less philosophical, considera-
tions than these which show acceptance of survival as an aim
to be necessary, in a sense more directly relevant to the dis-
cussion of human law and morals, We are committed to it as
something presupposed by the terms of the discussion; for our
concern is with social arrangements for continued existence,
not with those of a suicide club. We wish to know whether,
among these social arrangements, there are some which may
illuminatingly be ranked as natural laws discoverable by rea-
son, and what their relation is to human law and morality.
To raise this or any other question concerning /0w men should
live together, we must assume that their aim, generally speak-
ing, is to live. From this point the argument is a simple one.
Reflection on some very obvious generalizations—indeed
truisms—concerning human nature and the world in which
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men live, show that as long as these hold good, there are
certain rules of conduct which any social organization must
contain if it is to be viable. Such rules do in fact constitute a
common element in the law and conventional morality of all
societies which have progressed to the point where these are
distinguished as different forms of social control. With them
are found, both in law and morals, much that is peculiar to
a particular society and much that may seem arbitrary or a
mere matter of choice. Such universally recognized principles
of conduct which have a basis in elementary truths concern-
ing human beings, their natural environment, and aims, may
be considered the minimum content of Natural Law, in contrast
with the more grandiose and more challengeable construc-
tions which have often been proffered under that name. In
the next section we shall consider, in the form of five truisms,
the salient characteristics of human nature upon which this
modest but important minimum rests.

2. THE MINIMUM CONTENT OF NATURAL LAW

In considering the simple truisms which we set forth here,
and their connection with law and morals, it is important to
observe that in each case the facts mentioned afford a reason
why, given survival as an aim, law and morals should include
a specific content. The general form of the argument is sim-
ply that without such a content laws and morals could not
forward the minimum purpose of survival which men have in
associating with each other. In the absence of this content
men, as they are, would have no reason for obeying voluntar-
ily any rules; and without a minimum of co-operation given
voluntarily by those who find that it is in their interest to
submit to and maintain the rules, coercion of others who
would not voluntarily conform would be impossible. It is
important to stress the distinctively rational connection be-
tween natural facts and the content of legal and moral rules
in this approach, because it is both possible and important
to inquire into quite different forms of connection between
natural facts and legal or moral rules. Thus, the still young
sciences of psychology and sociology may discover or may even
have discovered that, unless certain physical, psychological,
or economic conditions are satisfied, e.g. unless young children
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are fed and nurtured in certain ways within the family, no
system of laws or code of morals can be established, or that
only those laws can function successfully which conform to a
certain type. Connections of this sort between natural condi-
tions and systems of rules are not mediated by reasons; for they
do not relate the existence of certain rules to the conscious
aims or purpose of those whose rules they are. Being fed in
infancy in a certain way may well be shown to be a necessary
condition or even a cause of a population developing or main-
taining a moral or legal code, but it is not a reason for their
doing so. Such causal connections do not of course conflict with
the connections which rest on purposes or conscious aims; they
may indeed be considered more important or fundamental
than the latter, since they may actually explain why human
beings have those conscious aims or purposes which Natural
Law takes as its starting-points. Causal explanations of this
type do not rest on truisms nor are they mediated by conscious
aims or purposes: they are for sociology or psychology like
other sciences to establish by the methods of generalization
and theory, resting on observation and, where possible, on
experiment. Such connections therefore are of a different kind
from those which relate the content of certain legal and moral
rules to the facts stated in the following truisms.

(i) Human vulnerability. The common requirements of law
and morality consist for the most part not of active services
to be rendered but of forbearances, which are usually formu-
lated in negative form as prohibitions. Of these the most
important for social life are those that restrict the use of vio-
lence in killing or inflicting bodily harm. The basic character
of such rules may be brought out in a question: If there were
not these rules what point could there be for beings such as
ourselves in having rules of any other kind? The force of this
rhetorical question rests on the fact that men are both occa-
sionally prone to, and normally vulnerable to, bodily attack.
Yet though this is a truism it is not a necessary truth; for
things might have been, and might one day be, otherwise.
There are species of animals whose physical structure (in-
cluding exoskeletons or a carapace) renders them virtually
immune from attack by other members of their species and
animals who have no organs enabling them to attack. If men
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were to lose their vulnerability to each other there would
vanish one obvious reason for the most characteristic provi-
sion of law and morals: Thou shalt not kill.

(ii) Approximate equality. Men differ from each other in
physical strength, agility, and even more in intellectual capa-
city. None the less it is a fact of quite major importance for
the understanding of different forms of law and morality, that
no individual is so much more powerful than others, that he
is able, without co-operation, to dominate or subdue them for
more than a short period. Even the strongest must sleep at
times and, when asleep, loses temporarily his superiority. This
fact of approximate equality, more than any other, makes
obvious the necessity for a system of mutual forbearance and
compromise which is the base of both legal and moral obli-
gation. Social life with its rules requiring such forbearances is
irksome at times; but it is at any rate less nasty, less brutish,
and less short than unrestrained aggression for beings thus
approximately equal. It is, of course, entirely consistent with
this and an equal truism that when such a system of forbear-
ance is established there will always be some who will wish
to exploit it, by simultaneously living within its shelter and
breaking its restrictions. This, indeed is, as we later show,
one of the natural facts which makes the step from merely
moral to organized, legal forms of control a necessary one.
Again, things might have been otherwise. Instead of being
approximately equal there might have been some men im-
mensely stronger than others and better able to dispense with
rest, either because some were in these ways far above the
present average, or because most were far below it. Such
exceptional men might have much to gain by aggression and
little to gain from mutual forbearance or compromise with
others. But we need not have recourse to the fantasy of giants
among pygmies to see the cardinal importance of the fact of
approximate equality: for it is illustrated better by the facts
of international life, where there are (or were) vast disparities
in strength and vulnerability between the states. This inequal-
ity, as we shall later see, between the units of international
law is one of the things that has imparted to it a character so
different from municipal law and limited the extent to which
it is capable of operating as an organized coercive system.
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(iii) Limited altruism. Men are not devils dominated by a
wish to exterminate each other, and the demonstration that,
given only the modest aim of survival, the basic rules of law
and morals are necessities, must not be identified with the
false view that men are predominantly selfish and have no
disinterested interest in the survival and welfare of their fel-
lows. But if men are not devils, neither are they angels; and
the fact that they are a mean between these two extremes is
something which makes a system of mutual forbearances both
necessary and possible. With angels, never tempted to harm
others, rules requiring forbearances would not be necessary.
With devils prepared to destroy, reckless of the cost to them-
selves, they would be impossible. As things are, human altru-
ism is limited in range and intermittent, and the tendencies
to aggression are frequent enough to be fatal to social life if
not controlled.

(iv) Limited resources. It is a merely contingent fact that
human beings need food, clothes, and shelter; that these do
not exist at hand in limitless abundance; but are scarce, have
to be grown or won from nature, or have to be constructed by
human toil. These facts alone make indispensable some mini-
mal form of the institution of property (though not necessar-
ily individual property), and the distinctive kind of rule which
requires respect for it. The simplest forms of property are
to be seen in rules excluding persons generally other than
the ‘owner’ from entry on, or the use of land, or from taking
or using material things. If crops are to grow, land must be
secure from indiscriminate entry, and food must, in the inter-
vals between its growth or capture and consumption, be se-
cure from being taken by others. At all times and places life
itself depends on these minimal forbearances. Again, in this
respect, things might have been otherwise than they are. The
human organism might have been constructed like plants,
capable of extracting food from air, or what it needs might
have grown without cultivation in limitless abundance.

The rules which we have so far discussed are static rules, in
the sense that the obligations they impose and the incidence
of these obligations are not variable by individuals. But the
division of labour, which all but the smallest groups must
develop to obtain adequate supplies, brings with it the need
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for rules which are dynamic in the sense that they enable in-
dividuals to create obligations and to vary their incidence.
Among these are rules enabling men to transfer, exchange, or
sell their products; for these transactions involve the capacity
to alter the incidence of those initial rights and obligations
which define the simplest form of property. The same inescap-
able division of labour, and perennial need for co-operation,
are also factors which make other forms of dynamic or
obligation-creating rule necessary in social life. These secure
the recognition of promises as a source of obligation. By this
device individuals are enabled by words, spoken or written,
to make themselves liable to blame or punishment for failure
to act in certain stipulated ways. Where altruism is not un-
limited, a standing procedure providing for such self-binding
operations is required in order to create a minimum form of
confidence in the future behaviour of others, and to ensure
the predictability necessary for co-operation. This is most
obviously needed where what is to be exchanged or jointly
planned are mutual services, or wherever goods which are to
be exchanged or sold are not simultaneously or immediately
available.

(v) Limited understanding and strength of will. The facts that
make rules respecting persons, property, and promises neces-
sary in social life are simple and their mutual benefits are
obvious. Most men are capable of seeing them and of sacri-
ficing the immediate short-term interests which conformity to
such rules demands. They may indeed obey, from a variety
of motives: some from prudential calculation that the sacri-
fices are worth the gains, some from a disinterested interest
in the welfare of others, and some because they look upon the
rules as worthy of respect in themselves and find their ideals
in devotion to them. On the other hand, neither understand-
ing of long-term interest, nor the strength or goodness of will,
upon which the efficacy of these different motives towards
obedience depends, are shared by all men alike. All are
tempted at times to prefer their own immediate interests and,
in the absence of a special organization for their detection
and punishment, many would succumb to the temptation.
No doubt the advantages of mutual forbearance are so
palpable that the number and strength of those who would
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co-operate voluntarily in a coercive system will normally be
greater than any likely combination of malefactors. Yet, ex-
cept in very small closely-knit societies, submission to the
system of restraints would be folly if there were no organization
for the coercion of those who would then try to obtain the
advantages of the system without submitting to its obliga-
tions. ‘Sanctions’ are therefore required not as the normal
motive for obedience, but as a guarantee that those who would
voluntarily obey shall not be sacrificed to those who would
not. To obey, without this, would be to risk going to the wall.
Given this standing danger, what reason demands is voluntary
co-operation in a coercive system.

It is to be observed that the same natural fact of approx-
imate equality between men is of crucial importance in the
efficacy of organized sanctions. If some men were vastly more
powerful than others, and so not dependent on their forbear-
ance, the strength of the malefactors might exceed that of the
supporters of law and order. Given such inequalities, the use
of sanctions could not be successful and would involve dan-
gers at least as great as those which they were designed to
suppress. In these circumstances instead of social life being
based on a system of mutual forbearances, with force used
only intermittently against a minority of malefactors, the only
viable system would be one in which the weak submitted to
the strong on the best terms they could make and lived under
their ‘protection’. This, because of the scarcity of resources,
would lead to a number of conflicting power centres, each
grouped round its ‘strong man’: these might intermittently
war with each other, though the natural sanction, never
negligible, of the risk of defeat might ensure an uneasy peace.
Rules of a sort might then be accepted for the regulation of
issues over which the ‘powers’ were unwilling to fight. Again
we need not think in fanciful terms of pygmies and giants in
order to understand the simple logistics of approximate
equality and its importance for law. The international scene,
where the units concerned have differed vastly in strength,
affords illustration enough. For centuries the disparities be-
tween states have resulted in a system where organized sanc-
tions have been impossible, and law has been confined to
matters which did not affect ‘vital’ issues. How far atomic
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weapons, when available to all, will redress the balance of
unequal power, and bring forms of control more closely re-
sembling municipal criminal law, remains to be seen.

The simple truisms we have discussed not only disclose the
core of good sense in the doctrine of Natural Law. They are
of vital importance for the understanding of law and morals,
and they explain why the definition of the basic forms of
these in purely formal terms, without reference to any specific
content or social needs, has proved so inadequate. Perhaps
the major benefit to jurisprudence from this outlook is the
escape it affords from certain misleading dichotomies which
often obscure the discussion of the characteristics of law. Thus,
for example, the traditional question whether every legal sys-
tem must provide for sanctions can be presented in a fresh and
clearer light, when we command the view of things presented
by this simple version of Natural Law. We shall no longer
have to choose between two unsuitable alternatives which are
often taken as exhaustive: on the one hand, that of saying
that this is required by ‘the’ meaning of the words ‘law’ or
‘legal system’, and on the other, that of saying that it is just
a fact’ that most legal systems do provide for sanctions. Nei-
ther of these alternatives is satisfactory. There are no settled
principles forbidding the use of the word ‘law’ of systems
where there are no centrally organized sanctions, and there is
good reason (though no compulsion) for using the expression
‘international law’ of a system, which has none. On the other
hand, we do need to distinguish the place that sanctions must
have within a municipal system, if it is to serve the minimum
purposes of beings constituted as men are. We can say, given
the setting of natural facts and aims, which make sanctions
both possible and necessary in a municipal system, that this
is a natural necessity; and some such phrase is needed also to
convey the status of the minimum forms of protection for
persons, property, and promises which are similarly indis-
pensable features of municipal law. It is in this form that we
should reply to the positivist thesis that ‘law may have any
content’. For it is a truth of some importance that for the
adequate description not only of law but of many other social
institutions, a place must be reserved, besides definitions and
ordinary statements of fact, for a third category of statements:



200 LAWS AND MORALS

those the truth of which is contingent on human beings and
the world they live in retaining the salient characteristics which
they have.

3. LEGAL VALIDITY AND MORAL VALUE

The protections and benefits provided by the system of mu-
tual forbearances which underlies both law and morals may,
in different societies, be extended to very different ranges of
persons. It is true that the denial of these elementary protec-
tions to any class of human beings, willing to accept the
corresponding restrictions, would offend the principles of
morality and justice to which all modern states pay, at any
rate, lip-service. Their professed moral outlook is, in general,
permeated by the conception that in these fundamentals at
least, human beings are entitled to be treated alike and that
differences of treatment require more to justify them than just
an appeal to the interests of others.

Yet it is plain that neither the law nor the accepted moral-
ity of societies need extend their minimal protections and
benefits to all within their scope, and often they have not
done so. In slave-owning societies the sense that the slaves
are human beings, not mere objects to be used, may be lost
by the dominant group, who may yet remain morally most
sensitive to each other’s claims and interests. Huckleberry
Finn, when asked if the explosion of a steamboat boiler had
hurt anyone, replied, ‘No’m: killed a nigger.” Aunt Sally’s
comment ‘Well it’s lucky because sometimes people do get
hurt’ sums up a whole morality which has often prevailed
among men. Where it does prevail, as Huck found to his cost,
to extend to slaves the concern for others which is natural
between members of the dominant group may well be looked
on as a grave moral offence, bringing with it all the sequelae
of moral guilt. Nazi Germany and South Africa offer parallels
unpleasantly near to us in time.

Though the law of some societies has occasionally been in
advance of the accepted morality, normally law follows mor-
ality and even the homicide of a slave may be regarded only
as a waste of public resources or as an offence against the
master whose property he is. Even where slavery is not offi-
cially recognized, discriminations on grounds of race, colour,
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or creed may produce a legal system and a social morality
which does not recognize that all men are entitled to a mini-
mum of protection from others.

These painful facts of human history are enough to show
that, though a society to be viable must offer some of its
members a system of mutual forbearances, it need not, unfor-
tunately, offer them to all. It is true, as we have already
emphasized in discussing the need for and the possibility of
sanctions, that if a system of rules is to be imposed by force
on any, there must be a sufficient number who accept it
voluntarily. Without their voluntary co-operation, thus creat-
ing authority, the coercive power of law and government can-
not be established. But coercive power, thus established on
its basis of authority, may be used in two principal ways. It
may be exerted only against malefactors who, though they are
afforded the protection of the rules, yet selfishly break them.
On the other hand, it may be used to subdue and maintain,
in a position of permanent inferiority, a subject group whose
size, relatively to the master group, may be large or small, de-
pending on the means of coercion, solidarity, and discipline
available to the latter, and the helplessness or inability to
organize of the former. For those thus oppressed there may
be nothing in the system to command their loyalty but only
things to fear. They are its victims, not its beneficiaries.

In the earlier chapters of this book we stressed the fact that
the existence of a legal system is a social phenomenon which
always presents two aspects, to both of which we must attend
if our view of it is to be realistic. It involves the attitudes and
behaviour involved in the voluntary acceptance of rules and
also the simpler attitudes and behaviour involved in mere
obedience or acquiescence.

Hence a society with law contains those who look upon its
rules from the internal point of view as accepted standards
of behaviour, and not merely as reliable predictions of what
will befall them, at the hands of officials, if they disobey. But
it also comprises those upon whom, either because they are
malefactors or mere helpless victims of the system, these legal
standards have to be imposed by force or threat of force; they
are concerned with the rules merely as a source of possible
punishment. The balance between these two components will
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be determined by many different factors. If the system is fair
and caters genuinely for the vital interests of all those from
whom it demands obedience, it may gain and retain the al-
legiance of most for most of the time, and will accordingly be
stable. On the other hand, it may be a narrow and exclusive
system run in the interests of the dominant group, and it may
be made continually more repressive and unstable with the
latent threat of upheaval. Between these two extremes vari-
ous combinations of these attitudes to law are to be found,
often in the same individual.

Reflection on this aspect of things reveals a sobering truth:
the step from the simple form of society, where primary rules
of obligation are the only means of social control, into the
legal world with its centrally organized legislature, courts,
officials, and sanctions brings its solid gains at a certain cost.
The gains are those of adaptability to change, certainty, and
efficiency, and these are immense; the cost is the risk that the
centrally organized power may well be used for the oppres-
sion of numbers with whose support it can dispense, in a way
that the simpler regime of primary rules could not. Because
this risk has materialized and may do so again, the claim that
there is some further way in which law must conform to morals
beyond that which we have exhibited as the minimum con-
tent of Natural Law, needs very careful scrutiny. Many such
assertions either fail to make clear the sense in which the
connection between law and morals is alleged to be neces-
sary; or upon examination they turn out to mean something
which is both true and important, but which it is most con-
fusing to present as a necessary connection between law and
morals. We shall end this chapter by examining six forms of
this claim.

(i) Power and authority. It is often said that a legal system
must rest on a sense of moral obligation or on the conviction
of the moral value of the system, since it does not and cannot
rest on mere power of man over man. We have ourselves
stressed, in the earlier chapters of this book, the inadequacy
of orders backed by threats and habits of obedience for the
understanding of the foundations of a legal system and the
idea of legal validity. Not only do these require for their elu-
cidation the notion of an accepted rule of recognition, as we
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have argued at length in Chapter VI, but, as we have seen in
this chapter, a necessary condition of the existence of coercive
power is that some at least must voluntarily co-operate in the
system and accept its rules. In this sense it is true that the
coercive power of law presupposes its accepted authority. But
the dichotomy of ‘law based merely on power’ and ‘law which
is accepted as morally binding’ is not exhaustive. Not only
may vast numbers be coerced by laws which they do not
regard as morally binding, but it is not even true that those
who do accept the system voluntarily, must conceive of them-
selves as morally bound to do so, though the system will be
most stable when they do so. In fact, their allegiance to the
system may be based on many different considerations:
calculations of long-term interest; disinterested interest in
others; an unreflecting inherited or traditional attitude; or the
mere wish to do as others do. There is indeed no reason why
those who accept the authority of the system should not ex-
amine their conscience and decide that, morally, they ought
not to accept it, yet for a variety of reasons continue to do so.

These commonplaces may have become obscured by the
general use of the same vocabulary to express both the legal
and the moral obligations which men acknowledge. Those
who accept the authority of a legal system look upon it from
the internal point of view, and express their sense of its re-
quirements in internal statements couched in the normative
language which is common to both law and morals: ‘I (You)
ought’, ‘I (he) must’, ‘I (they) have an obligation’. Yet they
are not thereby committed to a moral judgment that it is
morally right to do what the law requires. No doubt if noth-
ing else is said, there is a presumption that any one who
speaks in these ways of his or others’ legal obligations, does
not think that there is any moral or other reason against
fulfilling them. This, however, does not show that nothing
can be acknowledged as legally obligatory unless it is ac-
cepted as morally obligatory. The presumption which we have
mentioned rests on the fact that it will often be pointless to
acknowledge or point out a legal obligation, if the speaker has
conclusive reasons, moral or otherwise, to urge against fulfill-
g 1t.

(ii) The influence of morality on law. The law of every modern
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state shows at a thousand points the influence of both the
accepted social morality and wider moral ideals. These influ-
ences enter into law either abruptly and avowedly through
legislation, or silently and piecemeal through the judicial
process. In some systems, as in the United States, the ultim-
ate criteria of legal validity explicitly incorporate principles
of justice or substantive moral values; in other systems, as in
England, where there are no formal restrictions on the com-
petence of the supreme legislature, its legislation may yet no
less scrupulously conform to justice or morality. The further
ways in which law mirrors morality are myriad, and still
insufficiently studied: statutes may be a mere legal shell and
demand by their express terms to be filled out with the aid of
moral principles; the range of enforceable contracts may be
limited by reference to conceptions of morality and fairness;
liability for both civil and criminal wrongs may be adjusted
to prevailing views of moral responsibility. No ‘positivist’ could
deny that these are facts, or that the stability of legal systems
depends in part upon such types of correspondence with
morals. If this is what is meant by the necessary connection
of law and morals, its existence should be conceded.

(iii) Interpretation. Laws require interpretation if they are to
be applied to concrete cases, and once the myths which ob-
scure the nature of the judicial processes are dispelled by
realistic study, it is patent, as we have shown in Chapter VI,
that the open texture of law leaves a vast field for a creative
activity which some call legislative. Neither in interpreting
statutes nor precedents are judges confined to the alternatives
of blind, arbitrary choice, or ‘mechanical’ deduction from
rules with predetermined meaning. Very often their choice is
guided by an assumption that the purpose of the rules which
they are interpreting is a reasonable one, so that the rules are
not intended to work injustice or offend settled moral princi-
ples. Judicial decision, especially on matters of high constitu-
tional import, often involves a choice between moral values,
and not merely the application of some single outstanding
moral principle; for it is folly to believe that where the mean-
ing of the law is in doubt, morality always has a clear answer
to offer. At this point judges may again make a choice which
is neither arbitrary nor mechanical; and here often display
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characteristic judicial virtues, the special appropriateness of
which to legal decision explains why some feel reluctant to
call such judicial activity ‘legislative’. These virtues are:
impartiality and neutrality in surveying the alternatives; con-
sideration for the interest of all who will be affected; and a
concern to deploy some acceptable general principle as a
reasoned basis for decision. No doubt because a plurality of
such principles is always possible it cannot be demonstrated
that a decision is uniquely correct: but it may be made ac-
ceptable as the reasoned product of informed impartial choice.
In all this we have the ‘weighing’ and ‘balancing’ charac-
teristic of the effort to do justice between competing interests.

Few would deny the importance of these elements, which
may well be called ‘moral’, in rendering decisions acceptable;
and the loose and changing tradition or canons of interpreta-
tion, which in most systems govern interpretation, often
vaguely incorporate them. Yet if these facts are tendered as
evidence of the necessary connection of law and morals, we need
to remember that the same principles have been honoured
nearly as much in the breach as in the observance. For, from
Austin to the present day, reminders that such elements should
guide decision have come, in the main, from critics who have
found that judicial law-making has often been blind to social
values, ‘automatic’, or inadequately reasoned.

(iv) The criticism of law. Sometimes the claim that there is
a necessary connection between law and morality comes to
no more than the assertion that a good legal system must
conform at certain points, such as those already mentioned in
the last paragraph, to the requirements of justice and moral-
ity. Some may regard this as an obvious truism; but it is not
a tautology, and in fact, in the criticism of law, there may be
disagreement both as to the appropriate moral standards and
as to the required points of conformity. Does the morality,
with which law must conform if it is to be good, mean the
accepted morality of the group whose law it is, even though
this may rest on superstition or may withhold its benefits and
protection from slaves or subject classes? Or does morality
mean standards which are enlightened in the sense that they
rest on rational beliefs as to matters of fact, and accept all
human beings as entitled to equal consideration and respect?
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No doubt the contention that a legal system must treat all
human beings within its scope as entitled to certain basic
protections and freedoms, is now generally accepted as a
statement of an ideal of obvious relevance in the criticism of
law. Even where practice departs from it, lip service to this
ideal is usually forthcoming. It may even be the case that a
morality which does not take this view of the right of all men
to equal consideration, can be shown by philosophy to be
involved in some inner contradiction, dogmatism, or irration-
ality. If so, the enlightened morality which recognizes these
rights has special credentials as the true morality, and is not
just one among many possible moralities. These are claims
which cannot be investigated here, but even if they are con-
ceded, they cannot alter, and should not obscure, the fact
that municipal legal systems, with their characteristic struc-
ture of primary and secondary rules, have long endured though
they have flouted these principles of justice. What, if any-
thing, is to be gained from denying that iniquitous rules are
law, we consider below.

(v) Principles of legality and justice. It may be said that the
distinction between a good legal system which conforms at
certain points to morality and justice, and a legal system
which does not, is a fallacious one, because a minimum of
justice is necessarily realized whenever human behaviour is
controlled by general rules publicly announced and judicially
applied. Indeed we have already pointed out,’ in analysing
the idea of justice, that its simplest form (justice in the
application of the law) consists in no more than taking seri-
ously the notion that what is to be applied to a multiplicity
of different persons is the same general rule, undeflected by
prejudice, interest, or caprice. This impartiality is what the
procedural standards known to English and American law-
yers as principles of ‘Natural Justice’ are designed to secure.
Hence, though the most odious laws may be justly applied,
we have, in the bare notion of applying a general rule of law,
the germ at least of justice.

Further aspects of this minimum form of justice which might
well be called ‘natural’ emerge if we study what is in fact

' p. 160 above.
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involved in any method of social control—rules of games as
well as law-——which consists primarily of general standards of
conduct communicated to classes of persons, who are then
expected to understand and conform to the rules without
further official direction. If social control of this sort is to
function, the rules must satisfy certain conditions: they must
be intelligible and within the capacity of most to obey, and in
general they must not be retrospective, though exceptionally
they may be. This means that, for the most part, those who
are eventually punished for breach of the rules will have had
the ability and opportunity to obey. Plainly these features
of control by rule are closely related to the requirements of
justice which lawyers term principles of legality. Indeed
one critic of positivism has seen in these aspects of control
by rules, sornething amounting to a necessary connection be-
tween law and morality, and suggested that they be called
‘the inner morality of law’. Again, if this is what the neces-
sary connection of law and morality means, we may accept it.
It is unfortunately compatible with very great iniquity.

(vi) Legal validity and resistance to law. However incautiously
they may have formulated their general outlook, few legal
theorists classed as positivists would have been concerned to
deny the forms of connection between law and morals dis-
cussed under the last five headings. What then was the con-
cern of the great battle-cries of legal positivism: “The existence
of law is one thing; its merit or demerit another’;' “The law
of a State is not an ideal but something which actually
exists . . . it is not that which ought to be, but that which is’;*
‘Legal norms may have any kind of content’??

What these thinkers were, in the main, concerned to pro-
mote was clarity and honesty in the formulation of the
theoretical and moral issues raised by the existence of par-
ticular lJaws which were morally iniquitous but were enacted
in proper form, clear in meaning, and satisfied all the ac-
knowledged criteria of validity of a system. Their view was
that, in thinking about such laws, both the theorist and the
unfortunate official or private citizen who was called on to

' Austin, The Province of Jurisprudence Defined, Lecture V, pp. 184—5.
* Gray, The Nature and Sources of the Law, s. 213.
3 Kelsen, General Theory of Law and State, p. 113.
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apply or obey them, could only be confused by an invitation
to refuse the title of ‘law’ or ‘valid’ to them. They thought
that, to confront these problems, simpler, more candid re-
sources were available, which would bring into focus far better,
every relevant intellectual and moral consideration: we should
say, ‘This is law; but it is too iniquitous to be applied or
obeyed.’

The opposed point of view is one which appears attractive
when, after revolution or major upheavals, the Courts of a
system have to consider their attitude to the moral iniquities
committed in legal form by private citizens or officials under
an earlier regime. Their punishment may be felt socially
desirable, and yet, to procure it by frankly retrospective leg-
islation, making criminal what was permitted or even required
by the law of the earlier regime, may be difficult, itself mor-
ally odious, or perhaps not possible. In these circumstances
it may seem natural to exploit the moral implications latent
in the vocabulary of the law and especially in words like us,
recht, diritto, droit which are laden with the theory of Natural
Law. It may then appear tempting to say that enactments
which enjoined or permitted iniquity should not be recog-
nized as valid, or have the quality of law, even if the system
in which they were enacted acknowledged no restriction upon
the legislative competence of its legislature. It is in this form
that Natural Law arguments were revived in Germany after
the last war in response to the acute social problems left by
the iniquities of Nazi rule and its defeat. Should informers who,
for selfish ends, procured the imprisonment of others for
offences against monstrous statutes passed during the Nazi
regime, be punished? Was it possible to convict them in the
courts of post-war Germany on the footing that such statutes
violated the Natural Law and were therefore void so that the
victims’ imprisonment for breach of such statutes was in fact
unlawful, and procuring it was itself an offence?” Simple as
the issue looks between those who would accept and those

' See the judgment of 27 July 1945, Oberlandesgericht Bamberg, 5 Siddeutsche
Juristen-Zeitung, 207: discussed at length in H. L. A. Hart, ‘Legal Positivism and the
Separation of Law and Morals’, in 71. Harvard L. Rev. (1958), 598, and in L. Fuller,
‘Positivism and Fidelity to Law’, ibid., p. 630. But note corrected account of this
judgment below, pp. 303—4.
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who would repudiate the view that morally iniquitous rules
cannot be law, the disputants seem often very unclear as to
its general character. It is true that we are here concerned
with alternative ways of formulating a moral decision not to
apply, obey, or allow others to plead in their defence morally
iniquitous rules: yet the issue is ill presented as a verbal one.
Neither side to the dispute would be content if they were told,
‘Yes: you are right, the correct way in English (or in Ger-
man) of putting that sort of point is to say what you have
said.” So, though the positivist might point to a weight of
English usage, showing that there is no contradiction in
asserting that a rule of law is too iniquitous to be obeyed, and
that it does not follow from the proposition that a rule is too
iniquitous to obey that it is not a valid rule of law, their
opponents would hardly regard this as disposing of the case.

Plainly we cannot grapple adequately with this issue if we
see it as one concerning the proprieties of linguistic usage.
For what really is at stake is the comparative merit of a wider
and a narrower concept or way of classifying rules, which
belong to a system of rules generally effective in social life. If
we are to make a reasoned choice between these concepts, it
must be because one is superior to the other in the way in
which it will assist our theoretical inquiries, or advance and
clarify our moral deliberations, or both.

The wider of these two rival concepts of law includes the
narrower. If we adopt the wider concept, this will lead us in
theoretical inquiries to group and consider together as ‘law’
all rules which are valid by the formal tests of a system of
primary and secondary rules, even though some of them of-
fend against a society’s own morality or against what we may
hold to be an enlightened or true morality. If we adopt the
narrower concept we shall exclude from ‘law’ such morally
offensive rules. It seems clear that nothing is to be gained in
the theoretical or scientific study of law as a social phenom-
enon by adopting the narrower concept: it would lead us to
exclude certain rules even though they exhibit all the other
complex characteristics of law. Nothing, surely, but confusion
could follow from a proposal to leave the study of such rules
to another discipline, and certainly no history or other form
of legal study has found it profitable to do this. If we adopt
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the wider concept of law, we can accommodate within it the
study of whatever special features morally iniquitous laws
have, and the reaction of society to them. Hence the use of
the narrower concept here must inevitably split, in a confus-
ing way, our effort to understand both the development and
potentialities of the specific method of social control to be
seen in a system of primary and secondary rules. Study of its
use involves study of its abuse.

What then of the practical merits of the narrower concept
of law in moral deliberation? In what way is it better, when
faced with morally iniquitous demands, to think “This is in
no sense law’ rather than “This is law but too iniquitous to
obey or apply’? Would this make men more clear-headed or
readier to disobey when morality demands it? Would it lead
to better ways of disposing of the problems such as the Nazi
regime left behind? No doubt ideas have their influence; but
it scarcely seems that an effort to train and educate men in
the use of a narrower concept of legal validity, in which there
is no place for valid but morally iniquitous laws, is likely to
lead to a stiffening of resistance to evil, in the face of threats
of organized power, or a clearer realization of what is morally
at stake when obedience is demanded. So long as human
beings can gain sufficient co-operation from some to enable
them to dominate others, they will use the forms of law as one
of their instruments. Wicked men will enact wicked rules which
others will enforce. What surely is most needed in order to
make men clear-sighted in confronting the official abuse of
power, is that they should preserve the sense that the certi-
fication of something as legally valid is not conclusive of the
question of obedience, and that, however great the aura of
majesty or authority which the official system may have, its
demands must in the end be submitted to a moral scrutiny.
This sense, that there is something outside the official system,
by reference to which in the last resort the individual must
solve his problems of obedience, is surely more likely to be
kept alive among those who are accustomed to think that
rules of law may be iniquitous, than among those who think
that nothing iniquitous can anywhere have the status of law.

But perhaps a stronger reason for preferring the wider
concept of law, which will enable us to think and say, ‘This
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is law but iniquitous’, is that to withhold legal recognition
from iniquitous rules may grossly oversimplify the variety of
moral issues to which they give rise. Older writers who, like
Bentham and Austin, insisted on the distinction between what
law is and what it ought to be, did so partly because they
thought that unless men kept these separate they might,
without counting the cost to society, make hasty judgments
that laws were invalid and ought not to be obeyed. But be-
sides this danger of anarchy, which they may well have
overrated, there is another form of oversimplification. If we
narrow our point of view and think only of the person who is
called upon to obey evil rules, we may regard it as a matter of
indifference whether or not he thinks that he is faced with a
valid rule of ‘law’ so long as he sees its moral iniquity and
does what morality requires. But besides the moral question
of obedience (Am I to do this evil thing?) there is Socrates’
question of submission: Am I to submit to punishment for
disobedience or make my escape? There is also the question
which confronted the post-war German courts, ‘Are we to
punish those who did evil things when they were permitted
by evil rules then in force?” These questions raise very differ-
ent problems of morality and justice, which we need to con-
sider independently of each other: they cannot be solved by
a refusal, made once and for all, to recognize evil laws as
valid for any purpose. This is too crude a way with delicate
and complex moral issues.

A concept of law which allows the invalidity of law to be
distinguished from its immorality, enables us to see the com-
plexity and variety of these separate issues; whereas a narrow
concept of law which denies legal validity to iniquitous rules
may blind us to them. It may be conceded that the German
informers, who for selfish ends procured the punishment of
others under monstrous laws, did what morality forbad; yet
morality may also demand that the state should punish only
those who, in doing evil, did what the state at the time for-
bad. This is the principle of nulla poena sine lege. If inroads have
to be made on this principle in order to avert something held
to be a greater evil than its sacrifice, it is vital that the issues
at stake be clearly identified. A case of retroactive punish-
ment should not be made to look like an ordinary case of
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punishment for an act illegal at the time. At least it can be
claimed for the simple positivist doctrine that morally iniqui-
tous rules may still be law, that this offers no disguise for the
choice between evils which, in extreme circumstances, may
have to be made.
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I. SOURCES OF DOUBT

THE idea of a union of primary and secondary rules to which
so important a place has been assigned in this book may be
regarded as a mean between juristic extremes. For legal
theory has sought the key to the understanding of law some-
times in the simple idea of an order backed by threats and
sometimes in the complex idea of morality. With both of these
law has certainly many affinities and connections; yet, as we
have seen, there is a perennial danger of exaggerating these
and of obscuring the special features which distinguish law
from other means of social control. It is a virtue of the idea
which we have taken as central that it permits us to see the
multiple relationships between law, coercion, and morality
for what they are, and to consider afresh in what, if any,
sense these are necessary.

Though the idea of the union of primary and secondary
rules has these virtues, and though it would accord with usage
to treat the existence of this characteristic union of rules as a
sufficient condition for the application of the expression ‘legal
system’, we have not claimed that the word ‘law’ must be
defined in its terms. It is because we make no such claim to
identify or regulate in this way the use of words like ‘law’ or
‘legal’, that this book is offered as an elucidation of the concept
of law, rather than a definition of ‘law’ which might naturally
be expected to provide a rule or rules for the use of these
expressions. Consistently with this aim, we investigated, in
the last chapter, the claim made in the German cases, that
the title of valid law should be withheld from certain rules on
account of their moral iniquity, even though they belonged to
an existing system of primary and secondary rules. In the end
we rejected this claim; but we did so, not because it conflicted
with the view that rules belonging to such a system must be
called ‘law’, nor because it conflicted with the weight of usage.
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Instead we criticized the attempt to narrow the class of valid
laws by the extrusion of what was morally iniquitous, on the
ground that to do this did not advance or clarify either theo-
retical inquiries or moral deliberation. For these purposes,
the broader concept which is consistent with so much usage
and which would permit us to regard rules however morally
iniquitous as law, proved on examination to be adequate.

International law presents us with the converse case. For,
though it is consistent with the usage of the last 150 years to
use the expression ‘law’ here, the absence of an international
legislature, courts with compulsory jurisdiction, and centrally
organized sanctions have inspired misgivings, at any rate in
the breasts of legal theorists. The absence of these institutions
means that the rules for states resemble that simple form of
social structure, consisting only of primary rules of obliga-
tion, which, when we find it among societies of individuals,
we are accustomed to contrast with a developed legal system.
It is indeed arguable, as we shall show, that international law
not only lacks the secondary rules of change and adjudication
which provide for legislature and courts, but also a unifying
rule of recognition specifying ‘sources’ of law and providing
general criteria for the identification of its rules. These differ-
ences are indeed striking and the question ‘Is international
law really law?’ can hardly be put aside. But in this case also,
we shall neither dismiss the doubts, which many feel, with a
simple reminder of the existing usage; nor shall we simply
confirm them on the footing that the existence of a union of
primary and secondary rules is a necessary as well as a suf-
ficient condition for the proper use of the expression ‘legal
system’. Instead we shall inquire into the detailed character
of the doubts which have been felt, and, as in the German
case, we shall ask whether the common wider usage that
speaks of ‘international law’ is likely to obstruct any practical
or theoretical aim.

Though we shall devote to it only a single chapter some
writers have proposed an even shorter treatment for this
question concerning the character of international law. To
them it has seemed that the question ‘Is international law
really law?’ has only arisen or survived, because a trivial
question about the meaning of words has been mistaken for
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a serious question about the nature of things: since the facts
which differentiate international law from municipal law are
clear and well known, the only question to be settled is whether
we should observe the existing convention or depart from
it; and this is a matter for each person to settle for himself.
But this short way with the question is surely too short. It is
true that among the reasons which have led theorists to hesit-
ate over the extension of the word ‘law’ to international law,
a too simple, and indeed absurd view, of what justifies the
application of the same word to many different things has
played some part. The variety of types of principle which
commonly guide the extension of general classifying terms
has too often been ignored in jurisprudence. None the less,
the sources of doubt about international law are deeper, and
more interesting than these mistaken views about the use of
words. Moreover, the two alternatives offered by this short
way with the question (‘Shall we observe the existing conven-
tion or shall we depart from it?’) are not exhaustive; for,
besides them, there is the alternative of making explicit and
examining the principles that have in fact guided the existing
usage.

The short way suggested would indeed be appropriate if
we were dealing with a proper name. If someone were to ask
whether the place called ‘London’ is really L.ondon, all we could
do would be to remind him of the convention and leave him
to abide by it or choose another name to suit his taste. It
would be absurd, in such a case, to ask on what principle
London was so called and whether this principle was accept-
able. This would be absurd because, whereas the allotment of
proper names rests only on an ad hoc convention, the extension
of the general terms of any serious discipline is never without
its principle or rationale, though it may not be obvious what
that is. When as, in the present case, the extension is queried
by those who in effect say, “‘We know that it is called law, but
is it really law?’, what is demanded—no doubt obscurely—
is that the principle be made explicit and its credentials
inspected.

We shall consider two principal sources of doubt concern-
ing the legal character of international law and, with them,
the steps which theorists have taken to meet these doubts.
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Both forms of doubt arise from an adverse comparison of
international law with municipal law, which is taken as the
clear, standard example of what law is. The first has its roots
deep in the conception of law as fundamentally a matter of
orders backed by threats and contrasts the character of the
rules of international law with those of municipal law. The
second form of doubt springs from the obscure belief that
states are fundamentally incapable of being the subjects of
legal obligation, and contrasts the character of the subjects of
international law with those of municipal law.

2. OBLIGATIONS AND SANCTIONS

The doubts which we shall consider are often expressed in
the opening chapters of books on international law in the
form of the question ‘How can international law be binding?’
Yet there is something very confusing in this favourite form
of question; and before we can deal with it we must face a
prior question to which the answer is by no means clear. This
prior question is: what is meant by saying of a whole system
of law that it is ‘binding’® The statement that a particular
rule of a system is binding on a particular person is one
familiar to lawyers and tolerably clear in meaning. We may
paraphrase it by the assertion that the rule in question is a
valid rule, and under it the person in question has some
obligation or duty. Besides this, there are some situations in
which more general statements of this form are made. We
may be doubtful in certain circumstances whether one legal
system or another applies to a particular person. Such doubts
may arise in the conflict of laws or in public international
law., We may ask, in the former case, whether French or
English Law is binding on a particular person as regards a
particular transaction, and in the latter case we may ask
whether the inhabitants of, for example, enemy-occupied
Belgium, were bound by what the exiled government claimed
was Belgian law or by the ordinances of the occupying power.
But in both these cases, the questions are questions of law
which arise within some system of law (municipal or inter-
national) and are settled by reference to the rules or principles
of that system. They do not call in question the general
character of the rules, but only their scope or applicability in
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given circumstances to particular persons or transactions.
Plainly the question, ‘Is international law binding?’ and its
congeners ‘How can international law be binding?’ or ‘What
makes international law binding?’ are questions of a different
order. They express a doubt not about the applicability, but
about the general legal status of international law: this doubt
would be more candidly expressed in the form ‘Can such
rules as these be meaningfully and truthfully said ever to give
rise to obligations?” As the discussions in the books show, one
source of doubt on this point is simply the absence from the
system of centrally organized sanctions. This is one point of
adverse comparison with municipal law, the rules of which
are taken to be unquestionably ‘binding’ and to be paradigms
of legal obligation. From this stage the further argument is
simple: if for this reason the rules of international law are not
‘binding’, it is surely indefensible to take seriously their classi-
fication as law; for however tolerant the modes of common
speech may be, this is too great a difference to be overlooked.
All speculation about the nature of law begins from the
assumption that its existence at least makes certain conduct
obligatory.

In considering this argument we shall give it the benefit of
every doubt concerning the facts of the international system.
We shall take it that neither Article 16 of the Covenant of the
League of Nations nor Chapter VII of the United Nations
Charter introduced into international law anything which can
be equated with the sanctions of municipal law. In spite of
the Korean war and of whatever moral may be drawn from
the Suez incident, we shall suppose that, whenever their use
is of importance, the law enforcement provisions of the Char-
ter are likely to be paralysed by the veto and must be said to
exist only on paper.

To argue that international law is not binding because of
its lack of organized sanctions is tacitly to accept the analysis
of obligation contained in the theory that law is essentially a
matter of orders backed by threats. This theory, as we have
seen, identifies ‘having an obligation’ or ‘being bound’ with
‘likely to suffer the sanction or punishment threatened for
disobedience’. Yet, as we have argued, this identification dis-
torts the role played in all legal thought and discourse of the



218 INTERNATIONAL LAW

ideas of obligation and duty. Even in municipal law, where
there are effective organized sanctions, we must distinguish,
for the variety of reasons given in Chapter III, the meaning
of the external predictive statement ‘I (you) are likely to suffer
for disobedience’, from the internal normative statement
‘I (you) have an obligation to act thus’ which assesses a
particular person’s situation from the point of view of rules
accepted as guiding standards of behaviour. It is true that not
all rules give rise to obligations or duties; and it is also true
that the rules which do so generally call for some sacrifice of
private interests, and are generally supported by serious de-
mands for conformity and insistent criticism of deviations.
Yet once we free ourselves from the predictive analysis and
its parent conception of law as essentially an order backed by
threats, there seems no good reason for limiting the normative
idea of obligation to rules supported by organized sanctions.
We must, however, consider another form of the argument,
more plausible because it is not committed to definition of
obligation in terms of the likelihood of threatened sanctions.
The sceptic may point out that there are in a municipal sys-
tem, as we have ourselves stressed, certain provisions which
are justifiably called necessary; among these are primary rules
of obligation, prohibiting the free use of violence, and rules
providing for the official use of force as a sanction for these
and other rules. If such rules and organized sanctions sup-
porting them are in this sense necessary for municipal law,
are they not equally so for international law? That they are
may be maintained without insisting that this follows from
the very meaning of words like ‘binding’ or ‘obligation’.
The answer to the argument in this form is to be found in
those elementary truths about human beings and their en-
vironment which constitute the enduring psychological and
physical setting of municipal law. In societies of individuals,
approximately equal in physical strength and vulnerability,
physical sanctions are both necessary and possible. They are
required in order that those who would voluntarily submit to
the restraints of law shall not be mere victims of malefactors
who would, in the absence of such sanctions, reap the advan-
tages of respect for law on the part of others, without respect-
ing it themselves. Among individuals living in close proximity



INTERNATIONAL LAW 219

to each other, opportunities for injuring others, by guile, if
not by open attack, are so great, and the chances of escape so
considerable, that no mere natural deterrents could in any
but the simplest forms of society be adequate to restrain those
too wicked, too stupid, or too weak to obey the law. Yet,
because of the same fact of approximate equality and the
patent advantages of submission to a system of restraints, no
combination of malefactors is likely to exceed in strength those
who would voluntarily co-operate in its maintenance. In these
circumstances, which constitute the background of municipal
law, sanctions may successfully be used against malefactors
with relatively small risks, and the threat of them will add
much to whatever natural deterrents there may be. But, just
because the simple truisms which hold good for individuals
do not hold good for states, and the factual background to
international law is so different from that of municipal law,
there is neither a similar necessity for sanctions (desirable
though it may be that international law should be supported
by them) nor a similar prospect of their safe and efficacious
use.

This is so because aggression between states is very unlike
that between individuals. The use of violence between states
must be public, and though there is no international police
force, there can be very little certainty that it will remain a
matter between aggressor and victim, as a murder or theft, in
the absence of a police force, might. To initiate a war is, even
for the strongest power, to risk much for an outcome which
is rarely predictable with reasonable confidence. On the other
hand, because of the inequality of states, there can be no
standing assurance that the combined strength of those on
the side of international order is likely to preponderate over
the powers tempted to aggression. Hence the organization
and use of sanctions may involve fearful risks and the threat
of them add little to the natural deterrents. Against this very
different background of fact, international law has developed
in a form different from that of municipal law. In a popula-
tion of a modern state, if there were no organized repression
and punishment of crime, violence and theft would be hourly
expected; but for states, long years of peace have intervened
between disastrous wars. These years of peace are only
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rationally to be expected, given the risks and stakes of war
and the mutual needs of states; but they are worth regulating
by rules which differ from those of municipal law in (among
other things) not providing for their enforcement by any cen-
tral organ. Yet what these rules require is thought and spoken
of as obligatory; there is general pressure for conformity to
the rules; claims and admissions are based on them and their
breach is held to justify not only insistent demands for com-
pensation, but reprisals and counter-measures. When the rules
are disregarded, it is not on the footing that they are not
binding; instead efforts are made to conceal the facts. It may
of course be said that such rules are efficacious only so far as
they concern issues over which states are unwilling to fight.
This may be so, and may reflect adversely on the importance
of the system and its value to humanity. Yet that even so
much may be secured shows that no simple deduction can be
made from the necessity of organized sanctions to municipal
law, in its setting of physical and psychological facts, to the
conclusion that without them international law, in its very
different setting, imposes no obligations, is not ‘binding’, and
so not worth the title of ‘law’.

3. OBLIGATION AND THE SOVEREIGNTY OF STATES

Great Britain, Belgium, Greece, Soviet Russia have rights
and obligations under international law and so are among its
subjects. They are random examples of states which the lay-
man would think of as independent and the lawyer would
recognize as ‘sovereign’. One of the most persistent sources of
perplexity about the obligatory character of international law
has been the difficulty felt in accepting or explaining the fact
that a state which is sovereign may also be ‘bound’ by, or
have an obligation under, international law. This form of
scepticism is, in a sense, more extreme than the objection
that international law is not binding because it lacks sanc-
tions. For whereas that would be met if one day international
law were reinforced by a system of sanctions, the present
objection is based on a radical inconsistency, said or felt to
exist, in the conception of a state which is at once sovereign
and subject to law.

Examination of this objection involves a scrutiny of the
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notion of sovereignty, applied not to a legislature or to some
other element or person within a state, but to a state itself.
Whenever the word ‘sovereign’ appears in jurisprudence, there
is a tendency to associate with it the idea of a person above
the law whose word is law for his inferiors or subjects. We
have seen in the early chapters of this book how bad a guide
this seductive notion is to the structure of a municipal legal
system; but it has been an even more potent source of confu-
sion in the theory of international law. It is, of course, possible
to think of a state along such lines, as if it were a species of
Superman—a Being inherently lawless but the source of law
for its subjects. From the sixteenth century onwards, the sym-
bolical identification of state and monarch (‘L’état c’est moi’)
may have encouraged this idea which has been the dubious
inspiration of much political as well as legal theory. But it is
important for the understanding of international law to shake
off these associations. The expression ‘a state’ is not the name
of some person or thing inherently or ‘by nature’ outside the
law; it is a way of referring to two facts: first, that a popula-
tion inhabiting a territory lives under that form of ordered
government provided by a legal system with its characteristic
structure of legislature, courts, and primary rules; and, sec-
ondly, that the government enjoys a vaguely defined degree
of independence.

The word ‘state’ has certainly its own large area of vague-
ness but what has been said will suffice to display its central
meaning. States such as Great Britain or Brazil, the United
States or Italy, again to take random examples, possess a very
large measure of independence from both legal and factual
control by any authorities or persons outside their borders,
and would rank as ‘sovereign states’ in international law. On
the other hand, individual states which are members of a
federal union, such as the United States, are subject in many
different ways to the authority and control of the federal
government and constitution. Yet the independence which
even these federated states retain is large if we compare it
with the position, say, of an English county, of which the
word ‘state’ would not be used at all. A county may have a
local council discharging, for its area, some of the functions
of a legislature, but its meagre powers are subordinate to
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those of Parliament and, except in certain minor respects, the
area of the county is subject to the same laws and govern-
ment as the rest of the country.

Between these extremes there are many different types and
degrees of dependence (and so of independence) between
territorial units which possess an ordered government. Col-
onies, protectorates, suzerainties, trust territories, confedera-
tions, present fascinating problems of classification from this
point of view. In most cases the dependence of one unit on
another is expressed in legal forms, so that what is law in the
territory of the dependent unit will, at least on certain issues,
ultimately depend on law-making operations in the other.

In some cases, however, the legal system of the dependent
territory may not reflect its dependence. This may be so ei-
ther because it is merely formally independent and the terri-
tory is in fact governed, through puppets, from outside; or it
may be so because the dependent territory has a real au-
tonomy over its internal but not its external affairs, and its
dependence on another country in external affairs does not
require expression as part of its domestic law. Dependence of
one territorial unit on another in these various ways is not,
however, the only form in which its independence may be
limited. The limiting factor may be not the power or author-
ity of another such unit, but an international authority affecting
units which are alike independent of each other. It is possible
to imagine many different forms of international authority
and correspondingly many different limitations on the inde-
pendence of states. The possibilities include, among many
others, a world legislature on the model of the British Parlia-
ment, possessing legally unlimited powers to regulate the
internal and external affairs of all; a federal legislature on the
model of Congress, with legal competence only over specified
matters or one limited by guarantees of specific rights of the
constituent units; a regime in which the only form of legal
control consists of rules generally accepted as applicable to
all; and finally a regime in which the only form of obligation
recognized is contractual or self-imposed, so that a state’s
independence is legally limited only by its own act.

It is salutary to consider this range of possibilities because
merely to realize that there are many possible forms and
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degrees of dependence and independence, is a step towards
answering the claim that because states are sovereign they
‘cannot’ be subject to or bound by international law or ‘can’ only
be bound by some specific form of international law. For the
word ‘sovereign’ means here no more than ‘independent’;
and, like the latter, is negative in force: a sovereign state is
one not subject to certain types of control, and its sovereignty
is that area of conduct in which it is autonomous. Some
measure of autonomy is imported, as we have seen, by the
very meaning of the word state but the contention that this
‘must’ be unlimited or ‘can’ only be limited by certain types of
obligation is at best the assertion of a claim that states ought
to be free of all other restraints, and at worst is an unreasoned
dogma. For if in fact we find that there exists among states
a given form of international authority, the sovereignty of
states is to that extent limited, and it has just that extent
which the rules allow. Hence we can only know which states
are sovereign, and what the extent of their sovereignty is,
when we know what the rules are; just as we can only know
whether an Englishman or an American is free and the extent
of his freedom when we know what English or American law
is. The rules of international law are indeed vague and con-
flicting on many points, so that doubt about the area of in-
dependence left to states is far greater than that concerning
the extent of a citizen’s freedom under municipal law. None
the less, these difficulties do not validate the a priori argument
which attempts to deduce the general character of interna-
tional law from an absolute sovereignty, which is assumed,
without reference to international law, to belong to states.
It is worth observing that an uncritical use of the idea of
sovereignty has spread similar confusion in the theory both
of municipal and international law, and demands in both a
similar corrective. Under its influence, we are led to believe
that there must in every municipal legal system be a sovereign
legislator subject to no legal limitations; just as we are led to
believe that international law must be of a certain character
because states are sovereign and incapable of legal limitation
save by themselves. In both cases, belief in the necessary
existence of the legally unlimited sovereign prejudges a ques-
tion which we can only answer when we examine the actual
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rules. The question for municipal law is: what is the extent of
the supreme legislative authority recognized in this system?
For international law it is: what is the maximum area of
autonomy which the rules allow to states?

Thus the simplest answer to the present objection is that it
inverts the order in which questions must be considered. There
is no way of knowing what sovereignty states have, till we
know what the forms of international law are and whether or
not they are mere empty forms. Much juristic debate has
been confused because this principle has been ignored, and it
is profitable to consider in its light those theories of inter-
national law which are known as ‘voluntarist’ or theories of
‘auto-limitation’. These attempted to reconcile the (absolute)
sovereignty of states with the existence of binding rules of
international law, by treating all international obligations as
self-imposed like the obligation which arises from a promise.
Such theories are in fact the counterpart in international law
of the social contract theories of political science. The latter
sought to explain the facts that individuals, ‘naturally’ free
and independent, were yet bound by municipal law, by treat-
ing the obligation to obey the law as one arising from a con-
tract which those bound had made with each other, and in
some cases with their rulers. We shall not consider here the
well-known objections to this theory when taken literally, nor
its value when taken merely as an illuminating analogy. In-
stead we shall draw from its history a threefold argument
against the voluntarist theories of international law.

First, these theories fail completely to explain how it is
known that states ‘can’ only be bound by self-imposed obli-
gations, or why this view of their sovereignty should be ac-
cepted, in advance of any examination of the actual character
of international law. Is there anything more to support it
besides the fact that it has often been repeated? Secondly,
there is something incoherent in the argument designed to
show that states, because of their sovereignty, can only be
subject to or bound by rules which they have imposed upon
themselves. In some very extreme forms of ‘auto-limitation’
theory, a state’s agreement or treaty engagements are treated
as mere declarations of its proposed future conduct, and failure
to perform is not considered to be a breach of any obligation.
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This, though very much at variance with the facts, has at
least the merit of consistency: it is the simple theory that the
absolute sovereignty of states is inconsistent with obligation
of any kind, so that, like Parliament, a state cannot bind
itself. The less extreme view that a state may impose obliga-
tions on itself by promise, agreement, or treaty is not, however,
consistent with the theory that states are subject only to rules
which they have thus imposed on themselves. For, in order
that words, spoken or written, should in certain circumstances
function as a promise, agreement, or treaty, and so give rise
to obligations and confer rights which others may claim, rules
must already exist providing that a state is bound to do what-
ever it undertakes by appropriate words to do. Such rules
presupposed in the very notion of a self-imposed obligation
obviously cannot derive their obligatory status from a self
imposed obligation to obey them.

It is true that every specific action which a given state was
bound to do might in theory derive its obligatory character
from a promise; none the less this could only be the case if the
rule that promises, &c., create obligations is applicable to the
state independently of any promise. In any society, whether
composed of individuals or states, what is necessary and suf-
ficient, in order that the words of a promise, agreement, or
treaty should give rise to obligations, is that rules providing
for this and specifying a procedure for these self-binding
operations should be generally, though they need not be
universally, acknowledged. Where they are acknowledged the
individual or state who wittingly uses these procedures is
bound thereby, whether he or it chooses to be bound or not.
Hence, even this most voluntary form of social obligation
involves some rules which are binding independently of the
choice of the party bound by them, and this, in the case of
states, is inconsistent with the supposition that their sover-
eignty demands freedom from all such rules.

Thirdly there are the facts. We must distinguish the a priori
claim just criticized, that states can only be bound by self-
imposed obligations, from the claim that though they could
be bound in other ways under a different system, in fact no
other form of obligation for states exists under the present
rules of international law. It is, of course, possible that the
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system might be one of this wholly consensual form, and both
assertions and repudiations of this view of its character are to
be found in the writings of jurists, in the opinions of judges,
even of international courts, and in the declarations of states.
Only a dispassionate survey of the actual practice of states
can show whether this view is correct or not. It is true that
modern international law is very largely treaty law, and
elaborate attempts have been made to show that rules which
appear to be binding on states without their prior consent do
in fact rest on consent, though this may have been given only
‘tacitly’ or has to be ‘inferred’. Though not all are fictions,
some at least of these attempts to reduce to one the forms of
international obligation excite the same suspicion as the
notion of a ‘tacit command’ which, as we have seen, was
designed to perform a similar, though more obviously spurious,
simplification of municipal law.

A detailed scrutiny of the claim that all international obli-
gation arises from the consent of the party bound, cannot be
undertaken here, but two clear and important exceptions to
this doctrine must be noticed. The first is the case of a new
state. It has never been doubted that when a new, independ-
ent state emerges into existence, as did Iraq in 1932, and
Israel in 1948, it is bound by the general obligations of inter-
national law including, among others, the rules that give
binding force to treaties. Here the attempt to rest the new
state’s international obligations on a ‘tacit’ or ‘inferred’ con-
sent seems wholly threadbare. The second case is that of a
state acquiring territory or undergoing some other change,
which brings with it, for the first time, the incidence of obli-
gations under rules which previously it had no opportunity
either to observe or break, and to which it had no occasion
to give or withhold consent. If a state, previously without
access to the sea, acquires maritime territory, it is clear that
this is enough to make it subject to all the rules of interna-
tional law relating to the territorial waters and the high seas.
Besides these, there are more debatable cases, mainly relating
to the effect on non-parties of general or multilateral treaties;
but these two important exceptions are enough to justify the
suspicion that the general theory that all international obliga-
tion is self-imposed has been inspired by too much abstract
dogma and too little respect for the facts.
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4. INTERNATIONAL LAW AND MORALITY

In Chapter V we considered the simple form of social struc-
ture which consists of primary rules of obligation alone, and
we saw that, for all but the smallest most tightly knit and
isolated societies, it suffered from grave defects. Such a re-
gime must be static, its rules altering only by the slow pro-
cesses of growth and decay; the identification of the rules must
be uncertain; and the ascertainment of the fact of their vio-
lation in particular cases, and the application of social pressure
to offenders must be haphazard, time-wasting, and weak. We
found it illuminating to conceive the secondary rules of recog-
nition, change, and adjudication characteristic of municipal
law as different though related remedies for these different
defects.

In form, international law resembles such a regime of pri-
mary rules, even though the content of its often elaborate
rules are very unlike those of a primitive society, and many
of its concepts, methods, and techniques are the same as those
of modern municipal law. Very often jurists have thought
that these formal differences between international and mu-
nicipal law can best be expressed by classifying the former as
‘morality’. Yet it seems clear that to mark the difference in
this way is to invite confusion.

Sometimes insistence that the rules governing the relations
between states are only moral rules, is inspired by the old
dogmatism, that any form of social structure that is not re-
ducible to orders backed by threats can only be a form of
‘morality’. It is, of course, possible to use the word ‘morality’
in this very comprehensive way; so used, it provides a con-
ceptual wastepaper basket into which will go the rules of
games, clubs, etiquette, the fundamental provisions of consti-
tutional law and international law, together with rules and
principles which we ordinarily think of as moral ones, such as
the common prohibitions of cruelty, dishonesty, or lying. The
objection to this procedure is that between what is thus classed
together as ‘morality’ there are such important differences of
both form and social function, that no conceivable purpose,
practical or theoretical, could be served by so crude a classi-
fication. Within the category of morality thus artificially wid-
ened, we should have to mark out afresh the old distinctions
which it blurs.
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In the particular case of international law there are a
number of different reasons for resisting the classification of
its rules as ‘morality’. The first is that states often reproach
each other for immoral conduct or praise themselves or
others for living up to the standard of international morality.
No doubt one of the virtues which states may show or fail to
show is that of abiding by international law, but that does
not mean that that law is morality. In fact the appraisal of
states’ conduct in terms of morality is recognizably different
from the formulation of claims, demands, and the acknow-
ledgements of rights and obligations under the rules of inter-
national law. In Chapter V we listed certain features which
might be taken as defining characteristics of social morality:
among them was the distinctive form of moral pressure by
which moral rules are primarily supported. This consists not
of appeals to fear or threats of retaliation or demands for com-
pensation, but of appeals to conscience, made in the expecta-
tion that once the person addressed is reminded of the moral
principle at stake, he may be led by guilt or shame to respect
it and make amends.

Claims under international law are not couched in such
terms though of course, as in municipal law, they may be
joined with a moral appeal. What predominate in the argu-
ments, often technical, which states address to each other
over disputed matters of international law, are references to
precedents, treaties, and juristic writings; often no mention is
made of moral right or wrong, good or bad. Hence the claim
that the Peking Government has or has not a right under
international law to expel the Nationalist forces from For-
mosa is very different from the question whether this is fair,
just, or a morally good or bad thing to do, and is backed by
characteristically different arguments. No doubt in the rela-
tions between states there are half-way houses between what
is clearly law and what is clearly morality, analogous to the
standards of politeness and courtesy recognized in private
life. Such is the sphere of international ‘comity’ exemplified
in the privilege extended to diplomatic envoys of receiving
goods intended for personal use free of duty.

A more important ground of distinction is the following.
The rules of international law, like those of municipal law,
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are often morally quite indifferent. A rule may exist because
it 1s convenient or necessary to have some clear fixed rule
about the subjects with which it is concerned, but not be-
cause any moral importance is attached to the particular rule.
It may well be but one of a large number of possible rules,
any one of which would have done equally well. Hence legal
rules, municipal and international, commonly contain much
specific detail, and draw arbitrary distinctions, which would
be unintelligible as elements in moral rules or principles. It
is true that we must not be dogmatic about the possible con-
tent of social morality: as we saw in Chapter V the morality
of a social group may contain much by way of injunction
which may appear absurd or superstitious when viewed in
the light of modern knowledge. So it is possible, though dif
ficult, to imagine that men with general beliefs very different
from ours, might come to attach moral importance to driving
on the left instead of the right of the road or could come to
feel moral guilt if they broke a promise witnessed by two
witnesses, but no such guilt if it was witnessed by one. Though
such strange moralities are possible, it yet remains true that
a morality cannot (logically) contain rules which are gener-
ally held by those who subscribe to them to be in no way
preferable to alternatives and of no intrinsic importance. Law,
however, though it also contains much that is of moral im-
portance, can and does contain just such rules, and the arbi-
trary distinctions, formalities, and highly specific detail which
would be most difficult to understand as part of morality, are
consequently natural and easily comprehensible features of
law. For one of the typical functions of law, unlike morality,
is to introduce just these elements in order to maximize cer-
tainty and predictability and to facilitate the proof or assess-
ments of claims. Regard for forms and detail carried to excess,
has earned for law the reproaches of ‘formalism’ and ‘legalism’;
yet it is important to remember that these vices are exaggera-
tions of some of the law’s distinctive qualities.

It is for this reason that just as we expect a municipal legal
system, but not morality, to tell us how many witnesses a
validly executed will must have, so we expect international
law, but not morality, to tell us such things as the number of
days a belligerent vessel may stay for refuelling or repairs in
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a neutral port; the width of territorial waters; the methods to
be used in their measurement. All these things are necessary
and desirable provisions for legal rules to make, but so long as
the sense is retained that such rules may equally well take
any of several forms, or are important only as one among
many possible means to specific ends, they remain distinct
from rules which have the status in individual or social life
characteristic of morality. Of course not all the rules of inter-
national law are of this formal, or arbitrary, or morally neu-
tral kind. The point is only that legal rules can and moral rules
cannot be of this kind.

The difference in character between international law and
anything which we naturally think of as morality has another
aspect. Though the effect of a law requiring or proscribing
certain practices might ultimately be to bring about changes
in the morality of a group, the notion of a legislature making
or repealing moral rules is, as we saw in Chapter VII, an
absurd one. A legislature cannot introduce a new rule and
give it the status of a moral rule by its fiat, just as it cannot,
by the same means, give a rule the status of a tradition,
though the reasons why this is so may not be the same in the
two cases. Accordingly morality does not merely lack or hap-
pen not to have a legislature; the very idea of change by
human legislative fiat is repugnant to the idea of morality.
This is so because we conceive of morality as the ultimate
standard by which human actions (legislative or otherwise)
are evaluated. The contrast with international law is clear.
There is nothing in the nature or function of international
law which is similarly inconsistent with the idea that the
rules might be subject to legislative change; the lack of a
legislature is just a lack which many think of as a defect one
day to be repaired.

Finally we must notice a parallel in the theory of interna-
tional law between the argument, criticized in Chapter V,
that even if particular rules of municipal law may conflict
with morality, none the less the system as a whole must rest
on a generally diffused conviction that there is a moral obli-
gation to obey its rules, though this may be overridden in
special exceptional cases. It has often been said in the discus-
sion of the ‘foundations’ of international law, that in the last
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resort, the rules of international law must rest on the convic-
tion of states that there is a moral obligation to obey them;
yet, if this means more than that the obligations which they
recognize are not enforceable by officially organized sanc-
tions, there seems no reason to accept it. Of course it is pos-
sible to think of circumstances which would certainly justify
our saying that a state considered some course of conduct
required by international law morally obligatory, and acted
for that reason. It might, for example, continue to perform
the obligations of an onerous treaty because of the manifest
harm to humanity that would follow if confidence in treaties
was severely shaken, or because of the sense that it was only
fair to shoulder the irksome burdens of a code from which it,
in its turn, had profited in the past when the burden fell on
others. Precisely whose motives, thoughts and feelings on such
matters of moral conviction are to be attributed to the state
is a question which need not detain us here.

But though there may be such a sense of moral obligation
it is difficult to see why or in what sense it must exist as a
condition of the existence of international law. It is clear that
in the practice of states certain rules are regularly respected
even at the cost of certain sacrifices; claims are formulated by
reference to them; breaches of the rules expose the offender to
serious criticism and are held to justify claims for compensa-
tion or retaliation. These, surely, are all the elements required
to support the statement that there exist among states rules
imposing obligations upon them. The proof that ‘binding’
rules in any society exist, is simply that they are thought of,
spoken of, and function as such. What more is required by
way of ‘foundations’ and why, if more is required, must it be
a foundation of moral obligation? It is, of course, true that
rules could not exist or function in the relations between states
unless a preponderant majority accepted the rules and volun-
tarily co-operated in maintaining them. It is true also that
the pressure exercised on those who break or threaten to break
the rules is often relatively weak, and has usually been decen-
tralized or unorganized. But as in the case of individuals,
who voluntarily accept the far more strongly coercive system
of municipal law, the motives for voluntarily supporting such
a system may be extremely diverse. It may well be that any
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form of legal order is at its healthiest when there is a gener-
ally diffused sense that it is morally obligatory to conform to
it. None the less, adherence to law may not be motivated by
it, but by calculations of long-term interest, or by the wish to
continue a tradition or by disinterested concern for others.
There seems no good reason for identifying any of these as
a necessary condition of the existence of law either among
individuals or states.

5. ANALOGIES OF FORM AND CONTENT

To the innocent eye, the formal structure of international law
lacking a legislature, courts with compulsory jurisdiction and
officially organized sanctions, appears very different from that
of municipal law. It resembles, as we have said, in form though
not at all in content, a simple regime of primary or customary
law. Yet some theorists, in their anxiety to defend against the
sceptic the title of international law to be called ‘law’, have
succumbed to the temptation to minimize these formal differ-
ences, and to exaggerate the analogies which can be found in
international law to legislation or other desirable formal fea-
tures of municipal law. Thus, it has been claimed that war,
ending with a treaty whereby the defeated power cedes terri-
tory, or assumes obligations, or accepts some diminished form
of independence, is essentially a legislative act; for, like leg-
islation, it is an imposed legal change. Few would now be
impressed by this analogy, or think that it helped to show
that international law had an equal title with municipal law
to be called ‘law’; for one of the salient differences between
municipal and international law is that the former usually
does not, and the latter does, recognize the validity of agree-
ments extorted by violence.

A variety of other, more respectable analogies have been
stressed by those who consider the title of ‘law’ to depend on
them. The fact that in almost all cases the judgment of the
International Court and its predecessor, the Permanent Court
of International Justice, have been duly carried out by the
parties, has often been emphasized as if this somehow offset
the fact that, in contrast with municipal courts, no state can
be brought before these international tribunals without its
prior consent. Analogies have also been found between the
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use of force, legally regulated and officially administered, as
a sanction in municipal law and ‘decentralized sanctions’, i.e.
the resort to war or forceful retaliation by a state which claims
that its rights under international law have been violated by
another. That there is some analogy is plain; but its signifi-
cance must be assessed in the light of the equally plain fact
that, whereas a municipal court has a compulsory jurisdic-
tion to investigate the rights and wrongs of ‘self help’, and to
punish a wrongful resort to it, no international court has a
similar jurisdiction.

Some of these dubious analogies may be considered to have
been much strengthened by the obligations which states have
assumed under the United Nations Charter. But, again, any
assessment of their strength is worth little if it ignores the
extent to which the law enforcement provisions of the Char-
ter, admirable on paper, have been paralysed by the veto and
the ideological divisions and alliances of the great powers.
The reply, sometimes made, that the law-enforcement pro-
visions of municipal law might also be paralysed by a general
strike is scarcely convincing; for in our comparison between
municipal law and international law we are concerned with
what exists in fact, and here the facts are undeniably different.

There is, however, one suggested formal analogy between
international and municipal law which deserves some scru-
tiny here. Kelsen and many modern theorists insist that, like
municipal law, international law possesses and indeed must
possess a ‘basic norm’, or what we have termed a rule of
recognition, by reference to which the validity of the other
rules of the system is assessed, and in virtue of which the
rules constitute a single system. The opposed view is that this
analogy of structure is false: international law simply consists
of a set of separate primary rules of obligation which are not
united in this manner. It is, in the usual terminology of inter-
national lawyers, a set of customary rules of which the rule
giving binding force to treaties is one. It is notorious that
those who have embarked on the task have found very great
difficulties in formulating the ‘basic norm’ of international
law. Candidates for this position include the principle pacta sunt
servanda. This has, however, been abandoned by most the-
orists, since it seems incompatible with the fact that not all
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obligations under international law arise from ‘pacta’, how-
ever widely that term is construed. So it has been replaced by
something less familiar: the so-called rule that ‘States should
behave as they customarily behave’.

We shall not discuss the merits of these and other rival
formulations of the basic norm of international law; instead
we shall question the assumption that it must contain such
an element. Here the first and perhaps the last question to
ask is: why should we make this a priori assumption (for that
is what it is) and so prejudge the actual character of the rules
of international law? For it is surely conceivable (and perhaps
has often been the case) that a society may live by rules
imposing obligations on its members as ‘binding’, even though
they are regarded simply as a set of separate rules, not uni-
fied by or deriving their validity from any more basic rule. It
is plain that the mere existence of rules does not involve the
existence of such a basic rule. In most modern societies there
are rules of etiquette, and, though we do not think of them as
imposing obligations, we may well talk of such rules as exist-
ing; yet we would not look for, nor could we find, a basic rule
of etiquette from which the validity of the separate rules was
derivable. Such rules do not form a system but a mere set,
and, of course, the inconveniences of this form of social con-
trol, where matters more important than those of etiquette
are at stake, are considerable. They have already been
described in Chapter V. Yet if rules are in fact accepted as
standards of conduct, and supported with appropriate forms
of social pressure distinctive of obligatory rules, nothing more
is required to show that they are binding rules, even though,
in this simple form of social structure, we have not something
which we do have in municipal law: namely a way of dem-
onstrating the validity of individual rules by reference to some
ultimate rule of the system.

There are of course a number of questions which we can
ask about rules which constitute not a system but a simple
set. We can, for example, ask questions about their historical
origin, or questions concerning the causal influences that have
fostered the growth of the rules. We can also ask questions
about the value of the rules to those who live by them, and
whether they regard themselves as morally bound to obey
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them or obey from some other motive. But we cannot ask
in the simpler case one kind of question which we can ask
concerning the rules of a system enriched, as municipal law
is, by a basic norm or secondary rule of recognition. In the
simpler case we cannot ask: ‘From what ultimate provision of
the system do the separate rules derive their validity or
“binding force’?’ For there is no such provision and need be
none. It is, therefore, a mistake to suppose that a basic rule
or rule of recognition is a generally necessary condition of the
existence of rules of obligation or ‘binding’ rules. This is not
a ‘necessity, but a luxury, found in advanced social systems
whose members not merely come to accept separate rules
piecemeal, but are committed to the acceptance in advance of
general classes of rule, marked out by general criteria of va-
lidity. In the simpler form of society we must wait and see
whether a rule gets accepted as a rule or not; in a system with
a basic rule of recognition we can say before a rule is actually
made, that it will be valid if it conforms to the requirements
of the rule of recognition.

The same point may be presented in a different form. When
such a rule of recognition is added to the simple set of separ-
ate rules, it not only brings with it the advantages of system
and ease of identification, but it makes possible for the first
time a new form of statement. These are internal statements
about the validity of the rules; for we can now ask in a new
sense, ‘What provision of the system makes this rule bind-
ing?’ or, in Kelsen’s language, ‘What, within the system, is
the reason of its validity?” The answers to these new ques-
tions are provided by the basic rule of recognition. But though,
in the simpler structure, the validity of the rules cannot thus
be demonstrated by reference to any more basic rule, this
does not mean that there is some question about the rules or
their binding force or validity which is left unexplained. It is
not the case that there is some mystery as to why the rules in
such a simple social structure are binding, which a basic rule,
if only we could find it, would resolve. The rules of the simple
structure are, like the basic rule of the more advanced sys-
tems, binding if they are accepted and function as such. These
simple truths about different forms of social structure can,
however, easily be obscured by the obstinate search for umty



236 INTERNATIONAL LAW

and system where these desirable elements are not in fact to
be found.

There is indeed something comic in the efforts made to
fashion a basic rule for the most simple forms of social struc-
ture which exist without one. It is as if we were to insist that
a naked savage must really be dressed in some invisible vari-
ety of modern dress. Unfortunately, there is also here a
standing possibility of confusion. We may be persuaded to
treat as a basic rule, something which is an empty repetition
of the mere fact that the society concerned (whether of in-
dividuals or states) observes certain standards of conduct as
obligatory rules. This is surely the status of the strange basic
norm which has been suggested for international law: ‘States
should behave as they have customarily behaved’. For it says
nothing more than that those who accept certain rules must
also observe a rule that the rules ought to be observed. This
is a mere useless reduplication of the fact that a set of rules
are accepted by states as binding rules.

Again once we emancipate ourselves from the assumption
that international law must contain a basic rule, the question
to be faced is one of fact. What is the actual character of the
rules as they function in the relations between states? Differ-
ent interpretations of the phenomena to be observed are of
course possible; but it is submitted that there is no basic rule
providing general criteria of validity for the rules of interna-
tional law, and that the rules which are in fact operative
constitute not a system but a set of rules, among which are
the rules providing for the binding force of treaties. It is true
that, on many important matters, the relations between states
are regulated by multilateral treaties, and it is sometimes
argued that these may bind states that are not parties. If this
were generally recognized, such treaties would in fact be leg-
islative enactments and international law would have distinct
criteria of validity for its rules. A basic rule of recognition
could then be formulated which would represent an actual
feature of the system and would be more than an empty
restatement of the fact that a set of rules are in fact observed
by states. Perhaps international law is at present in a stage of
transition towards acceptance of this and other forms which
would bring it nearer in structure to a municipal system. If,
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and when, this transition is completed the formal analogies,
which at present seem thin and even delusive, would acquire
substance, and the sceptic’s last doubts about the legal ‘qual-
ity’ of international law may then be laid to rest. Till this
stage is reached the analogies are surely those of function and
content, not of form. Those of function emerge most clearly
when we reflect on the ways in which international law differs
from morality, some of which we examined in the last section.
The analogies of content consist in the range of principles,
concepts, and methods which are common to both municipal
and international law, and make the lawyers’ technique freely
transferable from the one to the other. Bentham, the inventor
of the expression ‘international law’, defended it simply by
saying that it was ‘sufficiently analogous’™ to municipal law.
To this, two comments are perhaps worth adding. First, that
the analogy is one of content not of form: secondly, that, in
this analogy of content, no other social rules are so close to
municipal law as those of international law.

' Principles of Morals and Legislation, XvII. 25, n. 1.
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®

THis book was first published thirty-two years ago. Since
then jurisprudence and philosophy have come much closer
together and the subject of legal theory has been greatly
developed both in this country and in the United States. I
would like to think that this book helped to stimulate this
development even if among academic lawyers and philos-
ophers, critics of its main doctrines have been at least as
numerous as converts to them. However that may be, it is the
case that though I originally wrote the book with English
undergraduate readers in mind, it has achieved a much wider
circulation and has generated a vast subsidiary literature of
critical comment in the English-speaking world and in sev-
eral countries where translations of the book have appeared.
Much of this critical literature consists of articles in legal and
philosophical journals, but in addition a number of impor-
tant books have been published in which various doctrines
of this book have been taken as targets for criticism and
a starting-point for the exposition of the critics’ own legal
theories.

Though I have fired a few shots across the bows of some
of my critics, notably the late Professor Lon Fuller’ and
Professor R. M. Dworkin,* I have hitherto made no general
comprehensive reply to any of them; I have preferred to watch
and learn from a most instructive running debate in which
some of the critics have differed from others as much as they

INTRODUCTORY

' See my review of his The Morality of Law (1964), 78 Harvard Law Review 1281
(1965), reprinted in my Essays in Jurisprudence and Philosophy (1983), p. 343. [Note:
Footnotes to the Postscript that are enclosed in square brackets were added by the
editors.]

* See my ‘Law in the Perspective of Philosophy: 1776-1976°, 51 New York Uni-
versity Law Review 538 (1976); ‘American Jurisprudence through English Eyes: The
Nightmare and the Noble Dream’, 11 Georgia Law Review 969 (1977); ‘Between Utility
and Rights’, 79 Columbia Law Review 828 (1979). All the foregoing are reprinted in
Essaps in Jurisprudence and Philosophy. See also ‘Legal Duty and Obligation’, chap. VI
in my Essays on Bentham (1982), and ‘Comment’ in R. Gavison (ed.), Issues in
Contemporary Legal Philosophy (1987), p. 35.
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have differed from me. But in this Postscript I attempt to
reply to some of the wide-ranging criticisms urged by Dworkin
in many of the seminal articles collected in his Taking Rights
Seriously (1977) and A Matter of Principle (1985) and in his book
Law’s Empire (1986).> I focus in this Postscript mainly on
Dworkin’s criticisms because he has not only argued that
nearly all the distinctive theses of this book are radically
mistaken, but he has called in question the whole conception
of legal theory and of what it should do which is implicit in
the book. Dworkin’s arguments against the main themes of
the book have been broadly consistent over the years, but
there have been some important changes both in the sub-
stance of some arguments and in the terminology in which
they are expressed. Some of his criticisms which were
prominent in his earlier essays do not appear in his later
work, though they have not been explicitly withdrawn. Such
earlier criticisms have, however, gained a wide currency and
are very influential, and I have therefore thought fit to reply
to them as well as to his later criticisms.

The first and longer section of this Postscript is concerned
with Dworkin’s arguments. But I consider in a second section
the claims of a number of other critics that in my exposition
of some of my theses there are not only obscurities and in-
accuracies but at certain points actual incoherence and
contradiction.* Here I have to admit that in more instances
than I care to contemplate my critics have been right and
I take the opportunity of this Postscript to clarify what is
obscure, and to revise what I originally wrote where it is
incoherent or contradictory.

I. THE NATURE OF LEGAL THEORY

My aim in this book was to provide a theory of what law is
which is both general and descriptive. It is general in the sense
that it is not tied to any particular legal system or legal culture,
but seeks to give an explanatory and clarifying account of
law as a complex social and political institution with a
rule-governed (and in that sense ‘normative’) aspect. This

3 Cited hereinafter as TRS, AMP, and LE respectively.
* [Hart did not complete the second of the two sections mentioned here. See
Editors’ Note.]
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institution, in spite of many variations in different cultures
and in different times, has taken the same general form and
structure, though many misunderstandings and obscuring
myths, calling for clarification, have clustered round it. The
starting-point for this clarificatory task is the widespread
common knowledge of the salient features of a modern mu-
nicipal legal system which on page 3 of this book I attribute
to any educated man. My account is descriptive in that it is
morally neutral and has no justificatory aims: it does not seek
to justify or commend on moral or other grounds the forms
and structures which appear in my general account of law,
though a clear understanding of these is, I think, an important
preliminary to any useful moral criticism of law.

As a means of carrying out this descriptive enterprise my
book makes repeated use of a number of concepts such as
duty-imposing rules, power-conferring rules, rules of recognition, rules
of change, acceptance of rules, internal and external points of view,
internal and external statements, and legal validity. These concepts
focus attention on elements in terms of which a variety of
legal institutions and legal practices may be illuminatingly
analysed and answers may be given to questions, concerning
the general nature of law, which reflection on these institu-
tions and practices has prompted. These include such ques-
tions as: What are rules? How do rules differ from mere habits
or regularities of behaviour? Are there radically different types
of legal rules? How may rules be related? What is it for rules
to form a system? How are legal rules, and the authority they
have, related on the one hand to threats, and on the other to
moral requirements?

Legal theory conceived in this manner as both descriptive
and general is a radically different enterprise from Dworkin’s
conception of legal theory (or ‘jurisprudence’ as he often terms
it) as in part evaluative and justificatory and as ‘addressed to
a particular legal culture’,’ which is usually the theorist’s own
and in Dworkin’s case is that of Anglo-American law. The
central task of legal theory so conceived is termed by Dworkin
‘interpretive’ and is partly evaluative, since it consists in the

5 See H. L. A. Hart, ‘Comment’, in Gavison, above, n. 2, p. 35.
¢ LE 102. 7 LE chap. 3.
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identification of the principles which both best ‘fit’ or cohere
with the settled law and legal practices of a legal system and
also provide the best moral justification for them, thus showing
the law ‘in its best light’.® For Dworkin the principles thus
identified are not only parts of a theory of the law but are also
implicit parts of the law itself. So for him {Jurisprudence is
the general part of adjudication, silent prologue to any decision
at law’.? In his earlier work such principles were designated
simply as ‘the soundest theory of law’,' but in his latest work,
Law’s Empire, he characterizes these principles and the par-
ticular propositions of law which follow from them as law in
an ‘interpretive sense’. The settled legal practices or para-
digms of law which such interpretive theory is to interpret are
termed by Dworkin ‘preinterpretive’,”” and a theorist is taken
to have no difficulty and no theoretical task to perform in
identifying such preinterpretive data since they are settled as
a matter of the general consensus of the lawyers of particular
legal systems.'®

It is not obvious why there should be or indeed could be
any significant conflict between enterprises so different as my
own and Dworkin’s conceptions of legal theory. Thus much
of Dworkin’s work, including Law’s Empire, is devoted to the
elaboration of the comparative merits of three different ac-
counts of the way in which law (‘past political decisions’)"?
justifies coercion, and so yields three different forms of legal
theory which he calls ‘conventionalism’, ‘legal pragmatism’,
and ‘law as integrity’.’* All that he writes about these three
types of theory is of great interest and importance as contri-
butions to an evaluative justificatory jurisprudence and I am
not concerned to dispute his elaboration of these interpretive
ideas’> except in so far as he claims that positivist legal theory
such as that presented in this book can be illuminatingly
re-stated as such an interpretive theory. This latter claim is

8 LE go. S LE go. ° TRS 66. " LE 65-66.

* But Dworkin warns that the identification of such preinterpretive law may itself
involve interpretation. See LE 66.

3 LE 93. * LE 94.

'> But note that some critics, e.g. Michael Moore in his “The Interpretive Turn
in Modern Theory: A Turn for the Worse?’, 41 Stanford Law Review 871 (198g), at
947-8, while accepting that legal practice is interpretive in Dworkin’s sense, deny
that legal theory can be interpretive.
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in my view mistaken and I give below my reasons for objecting
to any such interpretive version of my theory.

But in his books Dworkin appears to rule out general and
descriptive legal theory as misguided or at best simply use-
less. ‘Useful theories of law’, he says, are ‘interpretive of a
particular stage of a historically developing practice’® and he
had earlier written that ‘the flat distinction between descrip-
tion and evaluation’ has ‘enfeebled legal theory’."”

I find it hard to follow Dworkin’s precise reasons for reject-
ing descriptive legal theory or ‘jurisprudence’ as he often calls
it. His central objection seems to be that legal theory must
take account of an internal perspective on the law which is
the viewpoint of an insider or participant in a legal system,
and no adequate account of this internal perspective can be
provided by a descriptive theory whose viewpoint is not that
of a participant but that of an external observer.”® But there
is in fact nothing in the project of a descriptive jurisprudence
as exemplified in my book to preclude a non-participant
external observer from describing the ways in which partici-
pants view the law from such an internal point of view. So I
explained in this book at some length that participants mani-
fest their internal point of view in accepting the law as pro-
viding guides to their conduct and standards of criticism. Of
course a descriptive legal theorist does not as such himself
share the participants’ acceptance of the law in these ways,
but he can and should describe such acceptance, as indeed I
have attempted to do in this book. It is true that for this
purpose the descriptive legal theorist must understand what it
is to adopt the internal point of view and in that limited sense
he must be able to put himself in the place of an insider; but
this is not to accept the law or share or endorse the insider’s
internal point of view or in any other way to surrender his
descriptive stance.

Dworkin in his criticism of descriptive jurisprudence seems

® LE 102; cf. ‘General theories of law, for us, are general interpretations of our
own judicial practice.” LE 410.

‘7 AMP 148; cf. ‘theories of law cannot sensibly be understood as. .. neutral
accounts of social practice’, in ‘A Reply by Ronald Dworkin’, Marshall Cohen (ed.),
Ronald Dworkin and Contemporary Jurisprudence (1983) [cited hereinafter as RDC/],
p- 247 at 254. 8 [See LE 13-14.]
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to rule out this obvious possibility of an external observer
taking account in this descriptive way of a participant’s
internal viewpoint since, as I have said, he identifies jurispru-
dence as ‘the general part of adjudication’; and this is to treat
jurisprudence or legal theory as itself a part of a system’s law
seen from the internal viewpoint of its judicial participants.
But the descriptive legal theorist may understand and de-
scribe the insider’s internal perspective on the law without
adopting or sharing it. Even if (as Neil MacCormick™ and
many other critics have argued) the participant’s internal
perspective manifested in the acceptance of the law as pro-
viding guides to conduct and standards of criticism necessarily
also included a belief that there are moral reasons for con-
forming to the law’s requirements and moral justification of its
use of coercion, this would also be something for a morally
neutral descriptive jurisprudence to record but not to endorse
or share.

However, in response to my claim that the partly evalua-
tive issues which Dworkin calls ‘interpretive’ are not the only
proper issues for jurisprudence and legal theory, and that
there is an important place for general and descriptive juris-
prudence, he has conceded that this is so, and he has ex-
plained that his observations such as ‘jurisprudence is the
general part of adjudication’ need qualification, since this, as
he now says, is only ‘true of jurisprudence about the question
of sense’.” This is an important and welcome correction of
what appeared to be the extravagant and indeed, as Dworkin
himself has termed it, ‘imperialist’, claim that the only proper
form of legal theory is interpretive and evaluative.

But I find still very perplexing the implications of the fol-
lowing cautionary words which Dworkin has now coupled
with his withdrawal of his seemingly imperialist claim: ‘But
it is worth stressing how pervasive that question [of sense] is
in the issues that general theories, like Hart’s, have mainly
discussed.”® The relevance of this caution is not clear. The
issues which I have discussed (see the list on p. 240 above)

9 [See Legal Reasoning and Legal Theory (1978), 63~4, 139~40.]

* R. M. Dworkin, ‘Legal Theory and the Problem of Sense’, in R. Gavison (ed.),
Issues in Contemporary Legal Philosophy: The Influence of H. L. A. Hart (1987), at 1q.

#* Ibid.
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include questions such as the relation of law to coercive threats
on the one hand and to moral requirements on the other, and
the point of Dworkin’s caution seems to be that in discussing
such issues even the descriptive legal theorist will have to face
questions concerning the sense or meaning of propositions of
law which can only be satisfactorily answered by an interpre-
tive and partly evaluative legal theory. If this were really the
case, in order to determine the sense of any given proposition
of law even the descriptive legal theorist must ask and answer
the interpretive and evaluative question, ‘What meaning must
be assigned to this proposition if it is to follow from principles
which best fit the settled law and best justify it?” But even if
it were true that the general and descriptive legal theorist
seeking an answer to the kind of questions that I have
mentioned must determine the meaning of propositions of
law in many different legal systems, there seems no reason to
accept the view that this must be determined by his asking
Dworkin’s interpretive and evaluative question. Moreover,
even if the judges and lawyers of all the legal systems of
which the general and descriptive legal theorist had to take
account themselves did in fact settle questions of meaning in
this interpretive and partly evaluative way, this would be
something for the general descriptive theorist to record as a
fact on which to base his general descriptive conclusions as to
the meaning of such propositions of law. It would of course
be a serious error to suppose that because these conclusions
were so based they must themselves be interpretive and
evaluative and that in offering them the theorist had shifted
from the task of description to that of interpretation and
evaluation. Description may still be description, even when
what is described is an evaluation.

2. THE NATURE OF LEGAL POSITIVISM

(i) Positivism as a Semantic Theory

My book is taken by Dworkin as a representative work of
modern legal positivism distinguished from earlier versions,
such as those of Bentham and Austin, mainly by its rejection
of their imperative theories of law and their conception that
all law emanates from a legally unlimited sovereign legislative
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person or body. Dworkin finds in my version of legal positiv-
ism a large number of different though related errors. The
most fundamental of these errors is the view that the truth of
propositions of law such as those that describe legal rights
and legal duties depends only on questions of plain historical
fact including facts about individual beliefs and social atti-
tudes.”” The facts on which the truth of propositions of law
depends constitute what Dworkin calls ‘the grounds of law’,
and the positivist according to him wrongly takes these to be
fixed by linguistic rules, shared by judges and lawyers, which
govern the use and so the meaning of the word ‘law’ both
when this appears in statements of what ‘the law’ of a par-
ticular system is on a particular point and in statements about
what ‘law’ (i.e. law in general) is.** From this positivist view
of law it would follow that the only disagreements that there
can be about questions of law are those which concern the
existence or non-existence of such historical facts; there can
be no theoretical disagreements or controversy as to what
constitutes the ‘grounds’ of law.

Dworkin devotes many illuminating pages of his criticism
of legal positivism to showing that theoretical disagreement
as to what constitutes the grounds of law is, contrary to the
positivist’s view, a prominent feature of Anglo-American legal
practices. Against the view that these are uncontroversially
fixed by linguistic rules shared by lawyers and judges, Dworkin
urges that they are essentially controversial, since amongst
them are not only historical facts but very frequently contro-
versial moral judgments and value judgments.

Dworkin offers two very different accounts of how it is that
positivists such as myself have come to adopt this their radic-
ally mistaken view. According to the first of these accounts,
positivists believe that if what the grounds of law are was not
uncontroversially fixed by rules, but was a controversial matter
allowing theoretical disagreements, then the word ‘law’ would
mean different things to different people and in using it they
would be simply talking past each other, not communicating
about the same thing. This belief thus imputed to the posi-
tivist is in Dworkin’s view wholly mistaken, and he calls the

“ LE 6l 3 LE 4. % LE giff.
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argument against controversial grounds of law which the
positivist is supposed to base on it the ‘semantic sting’® be-
cause it rests on a theory about the meaning of the word ‘law’.
So in Law’s Empire he set out to draw this ‘semantic sting’.

Though in the first chapter of Law’s Empire I am classed
with Austin as a semantic theorist and so as deriving a
plain-fact positivist theory of law from the meaning of the
word ‘law’, and suffering from the semantic sting, in fact
nothing in my book or in anything else I have written sup-
ports such an account of my theory. Thus, my doctrine that
developed municipal legal systems contain a rule of recognition
specifying the criteria for the identification of the laws which
courts have to apply may be mistaken, but I nowhere base
this doctrine on the mistaken idea that it is part of the meaning
of the word ‘law’ that there should be such a rule of recog-
nition in all legal systems, or on the even more mistaken idea
that if the criteria for the identification of the grounds of law
were not uncontroversially fixed, ‘law’ would mean different
things to different people.

Indeed this last argument ascribed to me confuses the
meaning of a concept with the criteria for its application, and so
far from accepting this I expressly drew attention (on page
160 of this book), in explaining the concept of justice, to the
fact that the criteria for the application of a concept with a
constant meaning may both vary and be controversial. To
make this clear I drew in effect the same distinction between
a concept and different conceptions of a concept which figures
so prominently in Dworkin’s later work.”

Lastly, Dworkin also insists that the positivist’s claim that
his theory of law is not a semantic theory, but a descriptive
account of the distinctive features of law in general as a
complex social phenomenon, presents a contrast with semantic
theory which is empty and misleading. His argument® is that
since one of the distinctive features of law as a social phenom-
enon is that lawyers debate the truth of propositions of law

3 LE 45.

* On this distinction see John Rawls, A Theory of Justice (1971), pp. 56, 10. [In
distinguishing the concept of justice from conceptions of justice, Rawls states, ‘Here
I follow H. L. A. Hart, The Concept of Law .. .pp. 155-159." (First edition.) See
A Theory of Justice, p. 5 n. 1.] * LE 418-19, n. 29.
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and ‘explain’ this by reference to the meaning of such propo-
sitions, such a descriptive theory of law must after all be
semantic.”® This argument seems to me to confuse the meaning
of ‘law’ with the meaning of propositions of law. A semantic
theory of law is said by Dworkin to be a theory that the very
meaning of the word ‘law’ makes law depend on certain spe-
cific criteria. But propositions of law are typically statements
not of what ‘law’ is but of what the law is, i.e. what the law
of some system permits or requires or empowers people to do.
So even if the meaning of such propositions of law was de-
termined by definitions or by their truth-conditions this does
not lead to the conclusion that the very meaning of the word
‘law’ makes law depend on certain specific criteria. This would
only be the case if the criteria provided by a system’s rule of
recognition and the need for such a rule were derived from
the meaning of the word ‘law’. But there is no trace of such
a doctrine in my work.”

There is one further respect in which Dworkin misrepresents
my form of legal positivism. He treats my doctrine of the rule
of recognition as requiring that the criteria which it provides
for the identification of law must consist only of historical
facts and so as an example of ‘plain-fact positivism’.>° But
though my main examples of the criteria provided by the rule
of recognition are matters of what Dworkin has called
‘pedigree’,’" concerned only with the manner in which laws
are adopted or created by legal institutions and not with their
content, I expressly state both in this book (p. 72) and in my
earlier article on ‘Positivism and the Separation of Law and
Morals’* that in some systems of law, as in the United States,
the ultimate criteria of legal validity might explicitly incor-
porate besides pedigree, principles of justice or substantive
moral values, and these may form the content of legal consti-
tutional restraints. In ascribing ‘plain-fact’ positivism to me
in Law’s Empire Dworkin ignores this aspect of my theory. So

#® See LE 31-3.

* See p. 209 of this book, where I repudiate any such doctrine.

% [This phrase is Hart’s, and does not appear in LE.}

3 TRS 17.

% 71 Harvard Law Review 598 (1958), reprinted in my Essays on furisprudence and
Philosophy (see esp. pp. 54-5).
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the ‘semantic’ version of plain-fact positivism which he attri-
butes to me is plainly not mine, nor is mine any form of plain-
fact positivism.

(ii) Positivism as an Interpretive Theory

Dworkin’s second account of plain-fact positivism does not
treat it as a semantic theory or as based on linguistic consider-
ations but attempts to reconstruct it as a form of Dworkinian
interpretive theory called by him ‘conventionalism’. Accord-
ing to this theory (which Dworkin ultimately rejects as de-
fective) the positivist, in the guise of an interpretive theorist
committed to showing the law in the best light, presents the
criteria of law as consisting of plain facts, uncontroversially
fixed not, as in the semantic version, by the vocabulary of law
but by a conviction which is shared by judges and lawyers.
This casts a favourable light on law because it shows it as
securing something of great value to the subjects of the law:
namely that the occasions for legal coercion are made to
depend on plain facts available to all, so that all will have fair
warning before coercion is used. This Dworkin calls ‘the ideal
of protected expectations’,? but its merits for him do not in
the end outweigh its various defects.

But this interpretivist account of positivism as conven-
tionalism cannot be represented as a plausible version or
reconstruction of my theory of law. This is so for two reasons.
First, as I have already stated, my theory is not a plain-fact
theory of positivism since amongst the criteria of law it
admits values, not only ‘plain’ facts. But secondly and more
importantly, whereas Dworkin’s interpretive legal theory in
all its forms rests on the presupposition that the point or
purpose of law and legal practice is to justify coercion,3 it
certainly is not and never has been my view that law has this
as its point or purpose. Like other forms of positivism my
theory makes no claim to identify the point or purpose of law
and legal practices as such; so there is nothing in my theory
to support Dworkin’s view, which I certainly do not share,
that the purpose of law is to justify the use of coercion. In fact

3 LE 117. 3 [LE g3.]
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I think it quite vain to seek any more specific purpose which
law as such serves beyond providing guides to human con-
duct and standards of criticism of such conduct. This will not
of course serve to distinguish laws from other rules or prin-
ciples with the same general aims; the distinctive features of
law are the provision it makes by secondary rules for the
identification, change, and enforcement of its standards and
the general claim it makes to priority over other standards.
However, even if my theory were wholly committed to
plain-fact positivism in the form of conventionalism which
protects expectations by guaranteeing that prior notice of the
occasions for legal coercion will be generally available, this
would only show that I view this as a particular moral merit
which law has, not that the whole purpose of law as such is
to provide this. Since the occasions for legal coercion are
mainly cases where the primary function of the law in guiding
the conduct of its subjects has broken down, legal coercion,
though of course an important matter, is a secondary func-
tion. Its justification cannot be sensibly taken to be the point
or purpose of the law as such.

Dworkin’s reasons for reconstructing my legal theory as a
conventionalist interpretive theory which makes the claim that
legal coercion is only justified ‘when it conforms to conven-
tional understandings’® rest on my account of the Elements
of Law in Chapter V Section g of this book. There I exhibit
the secondary rules of recognition, change, and adjudication,
as remedies for the defects of an imagined simple regime con-
sisting only of primary rules of obligation. These defects are
the uncertainty as to the identity of the rules, their static quality,
and the time-wasting inefficiency of the diffuse social pressure
by which alone the rules are enforced. But in presenting these
secondary rules as remedies for such defects I nowhere make
any claim that legal coercion is only justified when it conforms
to these rules, still less that the provision of such justification
is the point or purpose of the law in general. Indeed the only
reference which I make to coercion in my discussion of sec-
ondary rules is to the time-wasting inefficiency of leaving the
enforcement of the rules to diffuse social pressure instead of

35 LE 429 n. §.
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to organized sanctions administered by courts. But plainly a
remedy for inefficiency is not a justification.

It is of course true that the addition to the regime of prim-
ary rules of obligation of a secondary rule of recognition will,
by frequently enabling individuals to identify in advance the
occasions for coercion, help to justify its use in the sense that
it will exclude one moral objection to its use. But the certainty
and knowledge in advance of the requirements of the law
which the rule of recognition will bring is not only of im-
portance where coercion is in issue: it is equally crucial for
the intelligent exercise of legal powers (e.g. to make wills or
contracts) and generally for the intelligent planning of private
and public life. The justification of coercion to which the rule
of recognition contributes therefore cannot be represented as
its general point or purpose, still less can it be represented as
the general point or purpose of the law as a whole. Nothing
in my theory suggests that it can.

(iii) Soft Positivism
Dworkin in attributing to me a doctrine of ‘plain-fact positiv-
ism’ has mistakenly treated my theory as not only requiring
(as it does) that the existence and authority of the rule of
recognition should depend on the fact of its acceptance by the
courts, but also as requiring (as it does not) that the criteria
of legal validity which the rule provides should consist ex-
clusively of the specific kind of plain fact which he calls
‘pedigree’ matters and which concern the manner and form
of law-creation or adoption. This is doubly mistaken. First, it
ignores my explicit acknowledgement that the rule of recog-
nition may incorporate as criteria of legal validity conformity
with moral principles or substantive values; so my doctrine is
what has been called ‘soft positivism’ and not as in Dworkin’s
version of it ‘plain-fact’ positivism. Secondly, there is nothing
in my book to suggest that the plain-fact criteria provided by
the rule of recognition must be solely matters of pedigree;
they may instead be substantive constraints on the content of
legislation such as the Sixteenth or Nineteenth Amendments
to the United States Constitution respecting the establish-
ment of religion or abridgements of the right to vote.

But this reply does not meet Dworkin’s most basic criticisms,
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for in replying to other theorists who have also adopted some
form of soft positivism,*® he has made important criticisms of
it which if valid would apply to my theory and so call for an
answer here.

Dworkin’s most fundamental criticism is that there is a
deep inconsistency between soft positivism, which permits the
identification of the law to depend on controversial matters
of conformity with moral or other value judgments, and the
general positivist ‘picture’ of law as essentially concerned to
provide reliable public standards of conduct which can be
identified with certainty as matters of plain fact without de-
pendence on controversial moral arguments.’” To establish
such inconsistency between soft positivism and the rest of my
theory Dworkin would cite my account of the rule of recog-
nition as curing, among other defects, the uncertainty of the
imagined pre-legal regime of custom-type primary rules of
obligation.

This criticism of soft positivism seems to me to exaggerate
both the degree of certainty which a consistent positivist must
attribute to a body of legal standards and the uncertainty
which will result if the criteria of legal validity include con-
formity with specific moral principles or values. It is of course
true that an important function of the rule of recognition is to
promote the certainty with which the law may be ascertained.
This it would fail to do if the tests which it introduced for law
not only raise controversial issues in some cases but raise
them in all or most cases. But the exclusion of all uncertainty
at whatever costs in other values is not a goal which I have
ever envisaged for the rule of recognition. This is made plain,
or so I had hoped, both by my explicit statemen¢ in this book
that the rule of recognition itself as well as particular rules
of law identified by reference to it may have a debatable
‘penumbra’ of uncertainty.3® There is also my general argu-
ment that, even if laws could be framed that could settle in
advance all possible questions that could arise about their
meaning, to adopt such laws would often war with other aims
which law should cherish.*® A margin of uncertainty should

% See his replies to E. P. Soper and J. L. Coleman in RDCJ 247 ff. and 252 fF.
¥ RDC]J 248. ¥ [See this book, pp. 123, 147—54.]
% [See this book, p. 128.]
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be tolerated, and indeed welcomed in the case of many legal
rules, so that an informed judicial decision can be made when
the composition of an unforeseen case is known and the issues
at stake in its decision can be identified and so rationally
settled. Only if the certainty-providing function of the rule of
recognition is treated as paramount and overriding could the
form of soft positivism that includes among the criteria of law
conformity with moral principles or values which may be
controversial be regarded as inconsistent. The underlying
question here concerns the degree or extent of uncertainty
which a legal system can tolerate if it is to make any significant
advance from a decentralized regime of custom-type rules in
providing generally reliable and determinate guides to con-
duct identifiable in advance.

Dworkin’s second criticism of the consistency of my version
of soft positivism raises different and more complex issues
concerning the determinacy and completeness of law. My
view advanced in this book is that legal rules and principles
identified in general terms by the criteria provided by the
rule of recognition often have what I call frequently ‘open
texture’, so that when the question is whether a given rule
applies to a particular case the law fails to determine an
answer either way and so proves partially indeterminate. Such
cases are not merely ‘hard cases’, controversial in the sense
that reasonable and informed lawyers may disagree about
which answer is legally correct, but the law in such cases is
fundamentally incomplete: it provides no answer to the ques-
tions at issue in such cases. They are legally unregulated and
in order to reach a decision in such cases the courts must
exercise the restricted law-making function which I call ‘dis-
cretion’. Dworkin rejects the idea that the law may be in-
complete in this way and leave gaps to be filled by the exercise
of such a law-creating discretion. This view he thinks is a
mistaken inference from the fact that a proposition of law
asserting the existence of a legal right or a legal duty may be
controversial and so a matter about which reasonable and
informed men may disagree, and when they do disagree there
is often no way of demonstrating conclusively whether it is
true or false. Such an inference is mistaken because when a
proposition of law is thus controversial there may none the
less still be ‘facts of the matter’ in virtue of which it is true



POSTSCRIPT 253

or false, and though its truth or falsity cannot be demon-
strated, arguments that it is true may still be assessed as
better than arguments that it is false and vice versa. This
distinction between law that is controversial and law that is
incomplete or indeterminate is a matter of considerable im-
portance for Dworkin’s interpretive theory, since according to
that theory a proposition of law is true only if in conjunction
with other premisses it follows from principles which both
best fit the legal system’s institutional history and also pro-
vide the best moral justification for it. Hence for Dworkin the
truth of any proposition of law ultimately depends on the
truth of a moral judgment as to what best justifies and since
for him moral judgments are essentially controversial, so are
all propositions of law.

For Dworkin the idea of a criterion of legal validity the
application of which involves a controversial moral judgment
presents no theoretical difficulty; it can still be in his view a
genuine test for pre-existing law because its controversial
character is perfectly compatible with there being facts (in
many cases moral facts) in virtue of which it is true.

But soft positivism, which allows that a criterion of legal
validity may be in part a moral test is, so Dworkin claims,
involved in a second inconsistency, in addition to that already
discussed on pp. 251-2 above. For it is not only inconsistent
with the positivist ‘picture’ of law as identifiable with certainty,
but inconsistent also with the wish which he attributes to
positivists to make ‘the objective standing of propositions of
law’# independent of any commitment to any controversial
philosophical theory of the status of moral judgments. For a
moral test can be a test for pre-existing law only if there are
objective moral facts in virtue of which moral judgments are
true. But that there are such objective moral facts is a con-
troversial philosophical theory; if there are no such facts, a
judge, told to apply a moral test, can only treat this as a call
for the exercise by him of a law-making discretion in accord-
ance with his best understanding of morality and its require-
ments and subject to whatever constraints on this are imposed
by the legal system.

I still think legal theory should avoid commitment to con-

+* RDG]J 250.
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troversial philosophical theories of the general status of moral
judgments and should leave open, as I do in this book (p.
168), the general question of whether they have what Dworkin
calls ‘objective standing’. For whatever the answer is to this
philosophical question, the judge’s duty will be the same:
namely, to make the best moral judgment he can on any
moral issues he may have to decide. It will not matter for any
practical purpose whether in so deciding cases the judge is
making law in accordance with morality (subject to whatever
constraints are imposed by law) or alternatively is guided by
his moral judgment as to what already existing law is revealed
by a moral test for law. Of course, if the question of the
objective standing of moral judgments is left open by legal
theory, as I'claim it should be, then soft positivism cannot be
simply characterized as the theory that moral principles or
values may be among the criteria of legal validity, since if it
is an open question whether moral principles and values have
objective standing, it must also be an open question whether
‘soft positivist’ provisions purporting to include conformity
with them among the tests for existing law can have that
effect or instead, can only constitute directions to courts to
make law in accordance with morality.

It is to be observed that some theorists, notably Raz, hold
that whatever the status of moral judgments may be, whenever
the law requires courts to apply moral standards to deter-
mining the law it thereby grants the courts discretion and
directs them to use it according to their best moral judgment
in making what is a new law; it does not thereby convert
morality into pre-existing law.*'

3. THE NATURE OF RULES
(i) The Practice Theory of Rules

At various points in this book I draw attention to the distinc-
tion between internal and external statements of law and
between internal and external aspects of law.

To explain these distinctions and their importance I started
(pp. 56—7) by examining not the highly complex case of a

+ See J. Raz, ‘Dworkin: A New Link in the Chain’, 74 California Law Review 1103
(1986), at 1110, 1115-16.
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legal system which comprises both enacted and custom-type
rules, but the simpler case (to which the same distinctions
between internal and external apply) of the custom-type rules
of any social group large or small, and these I call ‘social
rules’. The account I have given of these has become known
as ‘the practice theory’ of rules because it treats the social
rules of a group as constituted by a form of social practice
comprising both patterns of conduct regularly followed by
most members of the group and a distinctive normative
attitude to such patterns of conduct which I have called
‘acceptance’. This consists in the standing disposition of
individuals to take such patterns of conduct both as guides to
their own future conduct and as standards of criticism which
may legitimate demands and various forms of pressure for
conformity. The external point of view of social rules is that
of an observer of their practice, and the internal point of view
is that of a participant in such practice who accepts the rules
as guides to conduct and as standards of criticism.

My practice theory of social rules has been extensively
criticized by Dworkin, who, as I have already mentioned,
makes a similar but in fact in many ways a very different
distinction between a sociologist’s external description of a
community’s social rules and the internal point of view of a
participant who appeals to the rules for the purpose of
evaluation and criticism of his own and others’ conduct.**
Some of Dworkin’s criticism of my original account of social
rules is certainly sound and important for the understanding
of law, and in what follows here I indicate the considerable
modifications in my original account which I now think
necessary.

(i) My account is, as Dworkin has claimed, defective in
ignoring the important difference between a consensus of
convention manifested in a group’s conventional rules and a
consensus of independent conviction manifested in the con-
current practices of a group. Rules are conventional social
practices if the general conformity of a group to them is part
of the reasons which its individual members have for accept-
ance; by contrast merely concurrent practices such as the

4 [See LE 13-14.]
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shared morality of a group are constituted not by convention
but by the fact that members of the group have and generally
act on the same but independent reasons for behaving in
certain specific ways.

(i) My account of social rules is, as Dworkin has also rightly
claimed, applicable only to rules which are conventional in
the sense I have now explained. This considerably narrows
the scope of my practice theory and I do not now regard it
as a sound explanation of morality, either individual or social.
But the theory remains as a faithful account of conventional
social rules which include, besides ordinary social customs
(which may or may not be recognized as having legal force),
certain important legal rules including the rule of recognition,
which is in effect a form of judicial customary rule existing
only if it is accepted and practised in the law-identifying and
law-applying operations of the courts. Enacted legal rules by
contrast, though they are identifiable as valid legal rules by
the criteria provided by the rule of recognition, may exist as
legal rules from the moment of their enactment before any
occasion for their practice has arisen and the practice theory
is not applicable to them.

Dworkin’s central criticism of the practice theory of rules is
that it mistakenly takes a social rule to be constituted by its
social practice and so treats the statement that such a rule
exists merely as a statement of the external sociological fact
that the practice-conditions for the existence of the rule are
satisfied.®® That account cannot, so Dworkin argues, explain
the normative character possessed by even the simplest con-
ventional rule. For these rules establish duties and reasons for
action to which appeal is made when such rules are cited, as
they commonly are, in criticism of conduct and in support of
demands for action. This reason-giving and duty-establishing
feature of rules constitutes their distinctive normative charac-
ter and shows that their existence cannot consist in a merely
factual state of affairs as do the practices and attitudes which
according to the practice theory constitute the existence of a
social rule. According to Dworkin, a normative rule with these
distinctive features can only exist if there is ‘a certain normative

4 [See TRS 48-58.]
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state of affairs’.** 1 find these quoted words tantalizingly
obscure: from the discussion of the example of the Churchgo-
ers’ Rule (males must bare their heads in church)* Dworkin,
it appears, means by a normative state of affairs the existence
of good moral grounds or justification for doing what the rule
requires, so he argues that while the mere regular practice of
churchgoers removing hats in church cannot constitute the
rule it may help to justify it by creating ways of giving offence
and by giving rise to expectations which are good grounds for
a rule requiring the removal of hats in church. If this is what
Dworkin means by a normative state of affairs required to
warrant the assertion of a normative rule his account of the
existence conditions of a social rule seems to me far too strong.
For it seems to require not only that the participants who
appeal to rules as establishing duties or providing reasons for
action must believe that there are good moral grounds or
justification for conforming to the rules, but that there must
actually be such good grounds. Plainly a society may have
rules accepted by its members which are morally iniquitous,
such as rules prohibiting persons of certain colour from using
public facilities such as parks or bathing beaches. Indeed,
even the weaker condition that for the existence of a social
rule it must only be the case that participants must believe
that there are good moral grounds for conforming to it is far
too strong as a general condition for the existence of social
rules. For some rules may be accepted simply out of defer-
ence to tradition or the wish to identify with others or in the
belief that society knows best what is to the advantage of
individuals. These attitudes may coexist with a more or less
vivid realization that the rules are morally objectionable. Of
course a conventional rule may both be and be believed to be
morally sound and justified. But when the question arises as
to why those who have accepted conventional rules as a guide
to their behaviour or as standards of criticism have done so
I see no reason for selecting from the many answers to be
given (see pp. 114, 116 of this book) a belief in the moral
justification of rules as the sole possible or adequate answer.

Finally, Dworkin argues that the practice theory of rules

# TRS 51. 4 [TRS 50-8; see this book, pp. 124-5.]
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even if restricted to conventional rules must be abandoned
because it cannot accommodate the idea that the scope of a
conventional rule may be controversial and so the subject of
disagreement.*® He does not deny that there are some uncon-
troversial rules constituted by regular practice and accept-
ance, but he claims that rules so constituted include only
relatively unimportant cases such as the rules of some games;
but in this book a rule as important and as little controversial
as a legal system’s basic rule of recognition is treated as a rule
constituted by the uniform practice of the courts in accepting
it as a guide to their law-applying and law-enforcing opera-
tions. Against this Dworkin contends that in hard cases there
are frequent theoretical disagreements between judges as to
what the law on some subject is and that these show that the
appearance of uncontroversiality and general acceptance is
an illusion. Of course the frequency and importance of such
disagreements cannot be denied but appeals to their existence
used as an argument against the applicability of the practice
theory to the rule of recognition rests on a misunderstanding
of the function of the rule. It assumes that the rule is meant
to determine completely the legal result in particular cases, so
that any legal issue arising in any case could simply be solved
by mere appeal to the criteria or tests provided by the rule.
But this is a misconception: the function of the rule is to
determine only the general conditions which correct legal
decisions must satisfy in modern systems of law. The rule
does this most often by supplying criteria of validity which
Dworkin calls matters of pedigree and which refer not to the
content of the law but to the manner and form in which the
laws are created or adopted; but as I have said (p. 250) in
addition to such pedigree matters the rule of recognition may
supply tests relating not to the factual content of laws but to
their conformity with substantive moral values or principles.
Of course in particular cases judges may disagree as to whether
such tests are satisfied or not and a moral test in the rule of
recognition will not resolve such disagreement. Judges may
be agreed on the relevance of such tests as something settled
by established judicial practice even though they disagree as

© [TRS 58.]
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to what the tests require in particular cases. To the rule of
recognition viewed in this way the practice theory of rules is

fully applicable.

(i1) Rules and Principles

For long the best known of Dworkin’s criticisms of this book
was that it mistakenly represents law as consisting solely of
‘all-or-nothing’ rules, and ignores a different kind of legal
standard, namely legal principles, which play an important
and distinctive part in legal reasoning and adjudication. Some
critics who have found this defect in my work have conceived
of it as a more or less isolated fault which I could repair
simply by including legal principles along with legal rules as
components of a legal system, and they have thought that I
could do this without abandoning or seriously modifying any
of the main themes of the book. But Dworkin, who was the
first to press this line of criticism, has insisted that legal prin-
ciples could only be included in my theory of law at the cost
of surrender of its central doctrines. If I were to admit that
law consists in part of principles I could not, according to
him, consistently maintain, as I have done, that the law of a
system is identified by criteria provided by a rule of recogni-
tion accepted in the practice of the courts, or that the courts
exercise a genuine though interstitial law-making power or
discretion in those cases where the existing explicit law fails
to dictate 2 decision, or that there is no important necessary
or conceptual connection between law and morality. These
doctrines are not only central to my theory of law but are
often taken to constitute the core of modern legal positivism;
so their abandonment would be a matter of some moment.
In this section of my reply I consider various aspects of the
criticism that I have ignored legal principles and I attempt to
show that whatever is valid in this criticism can be accom-
modated without any serious consequences for my theory as
a whole. But I certainly wish to confess now that I said far
too little in my book about the topic of adjudication and legal
reasoning and, in particular, about arguments from what my
critics call legal principles. I now agree that it is a defect of
this book that principles are touched upon only in passing.
But what precisely is it that I am charged with ignoring?
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What are legal principles, and how do they differ from legal
rules? As used by legal writers ‘principles’ often include a
vast array of theoretical and practical considerations only
some of which are relevant to the issues which Dworkin meant
to raise. Even if the expression ‘principle’ is taken to be limited
to standards of conduct including the conduct of courts in
deciding cases, there are different ways of drawing a contrast
between rules and such principles. However, I think all my
critics who have accused me of ignoring principles would
agree that there are at least two features which distinguish
them from rules. The first is a matter of degree: principles
are, relatively to rules, broad, general, or unspecific, in the
sense that often what would be regarded as a number of
distinct rules can be exhibited as the exemplifications or in-
stantiations of a single principle. The second feature is that
principles, because they refer more or less explicitly to some
purpose, goal, entitlement, or value, are regarded from some
point of view as desirable to maintain, or to adhere to, and
so not only as providing an explanation or rationale of the
rules which exemplify them, but as at least contributing to
their justification.

Besides these two relatively uncontroversial features of
breadth and desirability from some point of view which ac-
count for the explanatory and justificatory role of principles
in relation to rules, there is a third distinguishing feature
which I myself think is a matter of degree whereas Dworkin
who regards it as crucial does not. Rules, according to him,
function in the reasoning of those who apply them in an
‘all-or-nothing manner’ in the sense that if a rule is valid and
applicable at all to a given case then it ‘necessitates’ i.e. con-
clusively determines the legal result or outcome.*” Among the
examples which he gave of legal rules are those prescribing a
maximum speed of 60 m.p.h. on the turnpike road or statutes
regulating the making, proof, and efficacy of wills such as the
statutory rule that a will is invalid unless signed by two
witnesses. Legal principles, according to Dworkin, differ from
such all-or-nothing rules because when they are applicable
they do not ‘necessitate’ a decision but point towards or count

4 [TRS 24.]
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in favour of a decision, or state a reason which may be over-
ridden but which the courts take into account as inclining in
one direction or another. I shall, for short, call this feature of
principles their ‘non-conclusive’ character. Some examples
given by Dworkin of such non-conclusive principles are
relatively specific, such as ‘the courts must examine purchase
agreements [for automobiles] closely to see if consumer and
public interests are treated fairly’;*® others have much wider
scope, such as ‘no man may profit from his own wrong’;** and
in fact many of the most important constitutional restrictions
on the powers of the United States Congress and on state
legislation such as the provisions of the First, Fifth, and
Fourteenth Amendments to the United States Constitution
function as non-conclusive principles.>® Legal principles,
according to Dworkin, differ from rules because they have a
dimension of weight>' but not of validity, and hence it is that
in conflict with another principle of greater weight, one prin-
ciple may be overridden and fail to determine a decision, but
none the less will survive intact to be used in other cases
where it may win in competition with some other principle of
lesser weight. Rules, on the other hand, are either valid or
invalid but do not have this dimension of weight, so if as
initially formulated they conflict, only one of them according
to Dworkin can be valid, and a rule which loses in competi-
tion with another must be reformulated so as to make it
consistent with its competitor and hence inapplicable to the
given case.’

I see no reason to accept either this sharp contrast between
legal principles and legal rules, or the view that if a valid rule
is applicable to a given case it must, unlike a principle, al-
ways determine the outcome of the case. There is no reason
why a legal system should not recognize that a valid rule
determines a result in cases to which it is applicable, except
where another rule, judged to be more important, is also
applicable to the same case. So a rule which is defeated in

#® TRS 24, quoting from Henningsen v. Bloomfield Motors, Inc., 32 NJ 358, 161 A.2d

6g (1960) at 387, 161 A.2d at 8. 49 TRS 25-6.
% [Dworkin discusses whether the First Amendment is a rule or a principle at
TRS 27.] 5 [TRS 26.]

% TRS 24-7.
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competition with a more important rule in a given case may,
like a principle, survive to determine the outcome in other
cases where it is judged to be more important than another
competing rule.33

So law for Dworkin comprises both all-or-nothing rules
and non-conclusive principles, and he does not think that this
difference between them is a matter of degree. But I do not
think that Dworkin’s position can be coherent. His earliest
examples imply that rules may come into conflict with prin-
ciples and that a principle will sometimes win in competition
with a rule and sometimes lose. The cases he cites include
Riggs v. Palmer,* in which the principle that a man may not
be permitted to profit from his own wrongdoing was held
notwithstanding the clear language of the statutory rules
governing the effect of a will to preclude a murderer inherit-
ing under his victim’s will. This is an example of a principle
winning in competition with a rule, but the existence of such
competition surely shows that rules do not have an all-or-
nothing character, since they are liable to be brought into
such conflict with principles which may outweigh them. Even
if we describe such cases (as Dworkin at times suggests) not
as conflicts between rules and principles, but as a conflict
between the principle explaining and justifying the rule un-
der consideration and some other principle, the sharp contrast
between all-or-nothing rules and non-conclusive principles
disappears; for on this view a rule will fail to determine a
result in a case to which it is applicable according to its terms
if its justifying principle is outweighed by another. The same
is true if (as Dworkin also suggests) we think of a principle
as providing a reason for a new interpretation of some clearly
formulated legal rule.>®

This incoherence in the claim that a legal system consists
both of all-or-nothing rules and non-conclusive principles may
be cured if we admit that the distinction is a matter of degree.

3 Raz and Waluchow have emphasized this important point to which I had failed
to draw attention. See J. Raz, ‘Legal Principles and the Limits of the Law’, 81 Yale
L] 823 (1972) at 832~4 and W. J. Waluchow, ‘Herculean Positivism’, 5 Oxford Journal
of Legal Studies 187 (1985) at 189—9g2.

% 115 N.Y. 506, 22 N.E. 188 (1889); TRS 23; see also LE 15{f.

% [For Dworkin’s discussion see TRS 22-8 and LE 15—20.]
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Certainly a reasonable contrast can be made between near-
conclusive rules, the satisfaction of whose conditions of appli-
cation suffices to determine the legal result except in a few
instances (where its provisions may conflict with another rule
judged of greater importance) and generally non-conclusive
principles which merely point towards a decision but may
very frequently fail to determine it.

I certainly think that arguments from such non-conclusive
principles are an important feature of adjudication and legal
reasoning, and that it should be marked by an appropriate
terminology. Much credit is due to Dworkin for having shown
and illustrated their importance and their role in legal rea-
soning, and certainly it was a serious mistake on my part not
to have stressed their non-conclusive force. But I certainly
did not intend in my use of the word ‘rule’ to claim that legal
systems comprise only ‘all-or-nothing’ or near-conclusive rules.
I not only drew attention (see pp. 130—3 of this book) to what
I termed (perhaps infelicitously) ‘variable legal standards’
which specify factors to be taken into account and weighed
against others, but I attempted (see pp. 133—4) to explain
why some areas of conduct were suitable for regulation not
by such variable standards as ‘due care’ but rather by near-
conclusive rules prohibiting or requiring the same specific
actions in all but rare cases. So it is that we have rules against
murder and theft and not merely principles requiring due
respect for human life and property.

4. PRINGIPLES AND THE RULE OF RECOGNITION
Pedigree and Interpretation

Dworkin has claimed that legal principles cannot be identi-
fied by criteria provided by a rule of recognition manifested
in the practice of the courts and that, since principles are
essential elements of law, the doctrine of a rule of recognition
must be abandoned. According to him, legal principles can
only be identified by constructive interpretation as members
of the unique set of principles which both best fits and best
justifies the whole institutional history of the settled law of a
legal system. Of course no court, English or American, has
ever explicitly adopted such a system-wide holistic criterion
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for identifying the law, and Dworkin concedes that no actual
human judge as distinct from his mythical ideal judge
‘Hercules’ could accomplish the feat of constructing an inter-
pretation of all his country’s law at once. None the less the
courts in his view are most illuminatingly understood as try-
ing to ‘imitate Hercules’ in a limited way and viewing their
judgments in this way serves, he thinks, to bring to light ‘the
hidden structure’.*®

The most famous example, familiar to English lawyers, of
the identification of principles by a limited form of constructive
interpretation is Lord Atkin’s formulation in the case of
Donoghue v. Stevenson®” of the previously unformulated ‘neigh-
bour principle’ as underlying the various separate rules estab-
lishing a duty of care in different situations.

I do not find plausible the view that in such limited exercises
of constructive interpretation judges are best understood as
trying to imitate Hercules’ holistic system-wide approach. But
my present criticism is that preoccupation with constructive
interpretation has led Dworkin to ignore the fact that many
legal principles owe their status not to their content serving
as interpretation of settled law, but to what he calls their
‘pedigree’; that is the manner of their creation or adoption by
a recognized authoritative source. This preoccupation has, I
think, in fact led him into a double error: first, to the belief
that legal principles cannot be identified by their pedigree,
and secondly to the belief that a rule of recognition can only
provide pedigree criteria. Both these beliefs are mistaken; the
first is so because there is nothing in the non-conclusive
character of principles nor in their other features to preclude
their identification by pedigree criteria. For plainly a provi-
sion in a written constitution or a constitutional amendment
or a statute may be taken as intended to operate in the
non-conclusive way characteristic of principles, as providing
reasons for decision which may be outweighed in cases where
some other rule or principle presents stronger reasons for an
alternative decision. Dworkin himself envisaged that the First
Amendment of the United States Constitution, providing
that Congress shall not abridge freedom of speech, is to be

$ LE 265. 57 [1932] A.C. 562.
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interpreted in just that way.*® Also some legal principles, in-
cluding some basic principles of the Common Law, such as
that no man may profit from his own wrongdoing, are iden-
tified as law by the ‘pedigree’ test in that they have been
consistently invoked by courts in ranges of different cases as
providing reasons for decision, which must be taken into
account, though liable to be overridden in some cases by
reasons pointing the other way. In face of such examples of
legal principles identified by pedigree criteria, no general ar-
gument that the inclusion of principles as part of the law
entails the abandonment of the doctrine of a rule of recogni-
tion could succeed. In fact, as I show below, their inclusion
is not only consistent with, but actually requires acceptance
of that doctrine.

If it is conceded, as surely it must be, that there are at least
some legal principles which may be ‘captured’ or identified as
law by pedigree criteria provided by a rule of recognition,
then Dworkin’s criticism must be reduced to the more modest
claim that there are many legal principles that cannot be so
captured because they are too numerous, too fleeting, or too
liable to change or modification, or have no feature which
would permit their identification as principles of law by
reference to any other test than that of belonging to that
coherent scheme of principles which both best fits the insti-
tutional history and practices of the system and best justifies
them. At first sight this interpretivist test seems not to be an
alternative to a criterion provided by a rule of recognition,
but, as some critics have urged,”® only a complex ‘soft-
positivist’ form of such a criterion identifying principles by
their content not by their pedigree. It is true that a rule of
recognition containing such an interpretive criterion could
not, for the reasons discussed on pp. 251 ff. above, secure the
degree of certainty in identifying the law which according to
Dworkin a positivist would wish. None the less, to show that
the interpretive test criterion was part of a conventional pattern
of law-recognition would still be a good theoretical explanation

% [See TRS 27.]

% See, e.g., E. P. Soper, ‘Legal Theory and the Obligation of a Judge’, RDCJ
p- 3 at 16; J. Coleman, ‘Negative and Positive Positivism’, RDCJ p. 28; D. Lyons,
‘Principles, Positivism and Legal Theory’, 87 Yale Law Journal 415 (1977).
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of its legal status. So there is certainly no incompatibility
such as Dworkin claims between the admission of principles
as part of the law and the doctrine of a rule of recognition.

The argument of the last two paragraphs is enough to show
that contrary to Dworkin’s contention the acceptance of prin-
ciples as part of the law is consistent with the doctrine of a
rule of recognition, even if Dworkin’s interpretive test were as
he claims the sole appropriate criterion for identifying them.
But in fact a stronger conclusion is warranted: namely that a
rule of recognition is necessary if legal principles are to be
identified by such a criterion. This is so because the starting-
point for the identification of any legal principle to be brought
to light by Dworkin’s interpretive test is some specific area of
the settled law which the principle fits and helps to justify.
The use of that criterion therefore presupposes the identifi-
cation of the settled law, and for that to be possible a rule of
recognition specifying the sources of law and the relationships
of superiority and subordination holding between them is
necessary. In the terminology of Law’s Empire, the legal rules
and practices which constitute the starting-points for the
interpretive task of identifying underlying or implicit legal
principles constitute ‘preinterpretive law’, and much that
Dworkin says about it appears to endorse the view that for its
identification something very like a rule of recognition iden-
tifying the authoritative sources of law as described in this
book is necessary. The main difference between my view and
Dworkin’s here is that whereas I ascribe the general agree-
ment found among judges as to the criteria for the identifica-
tion of the sources of law to their shared acceptance of rules
providing such criteria, Dworkin prefers to speak not of rules
but of ‘consensus’ and ‘paradigms’® and ‘assumptions’®
which members of the same interpretive community share.
Of course, as Dworkin has made clear, there is an important
distinction between a consensus, of independent convictions
where the concurrence of others is not part of the reason
which each party to the consensus has for concurring, and a
consensus of convention where it is such a part. Certainly the
rule of recognition is treated in my book as resting on a

% [LE 65-6, 91~2.] ® [LE 72-3.] ® [LE 47, 67.]
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conventional form of judicial consensus. That it does so rest
seems quite clear at least in English and American law for
surely an English judge’s reason for treating Parliament’s
legislation (or an American judge’s reason for treating the
Constitution) as a source of law having supremacy over other
sources includes the fact that his judicial colleagues concur in
this as their predecessors have done. Indeed Dworkin himself
speaks of the doctrine of legislative supremacy as a brute fact
of legal history which limits the role which a judge’s convic-
tion can play® and he states that ‘the interpretive attitude
cannot survive unless members of the same interpretive
community share at least roughly the same assumptions’ about
‘what counts as part of the practice’.* I conclude therefore
that whatever differences may remain between rules and the
‘assumptions’ and ‘consensus’ and ‘paradigms’ of which
Dworkin speaks, his explanation of the judicial identification
of the sources of law is substantially the same as mine.
However, large theoretical differences remain between mine
and Dworkin’s view. For Dworkin would certainly reject my
treatment of his interpretive test for legal principles as merely
the specific form taken in some legal systems by a conventional
rule of recognition whose existence and authority depend on
its acceptance by the courts. This would in his view utterly
misrepresent and demean the project of a ‘constructive’ in-
terpretation designed to show the law in the best moral light,
which in Dworkin’s view is involved in the identification of
the law. For this style of interpretation is not conceived by
him as a method of law recognition required by a mere con-
ventional rule accepted by the judges and lawyers of particu-
lar legal systems. Instead he presents it as a central feature
of much social thought and social practice besides law and as
showing ‘a deep connection among all forms of interpreta-
tion’, including interpretation as it is understood in literary
criticism and even in the natural sciences.% However, even if
this interpretive criterion is not merely a pattern of law rec-
ognition required by a conventional rule and has affinities
and connections with interpretation as it is understood in
other disciplines, the fact remains that if there are any legal

& [LE 4o01.] & LE 67. 5 LE 53.
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systems in which Dworkin’s holistic interpretive criterion is
actually used to identify legal principles it could perfectly
well be that in such systems that criterion is provided by a
conventional rule of recognition. But since there are no actual
legal systems where this full holistic criterion is used, but
only systems like English law and American law where more
modest exercises of constructive interpretation are undertaken
in cases like Donoghue v. Stevenson to identify latent legal
principles, the only question to be considered is whether such
exercises are to be understood as the application of a criterion
provided by a conventional rule of recognition or in some
other way, and if so what their legal status is.

5. LAW AND MORALITY
(i) Rights and Duties

I argue in this book that though there are many different
contingent connections between law and morality there are
no necessary conceptual connections between the content of
law and morality; and hence morally iniquitous provisions
may be valid as legal rules or principles. One aspect of this
form of the separation of law from morality is that there can
be legal rights and duties which have no moral justification
or force whatever. Dworkin has rejected this idea in favour of
the view (ultimately derived from his own interpretive theory
of law) that there must be at least prima-facie moral grounds
for assertions of the existence of legal rights and duties. So he
regards the idea that ‘legal rights must be understood as [a]
species of moral rights’ as a ‘crucial’®® element in his legal
theory and says that the opposed positivist doctrine belongs
to ‘the peculiar world of legal essentialism’® in which it is just
given to us to know pre-analytically that there can be legal
rights and duties without any moral ground or force. It is I
think important for understanding the kind of contribution
which a general descriptive jurisprudence can make to the
understanding of law to see that whatever the merits of his
general interpretive theory may be, Dworkin’s criticism of the
doctrine that legal rights and duties may be devoid of moral
force or justification is mistaken. It is so for the following

% RDC]J 260. & RDC]J 259.
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reasons: legal rights and duties are the point at which the law
with its coercive resources respectively protects individual
freedom and restricts it or confers on individuals or denies to
them the power to avail themselves of the law’s coercive
machinery. So whether the laws are morally good or bad, just
or unjust, rights and duties demand attention as focal points
in the operations of the law which are of supreme importance
to human beings and independently of moral merits of the
laws. It is therefore untrue that statements of legal rights and
duties can only make sense in the real world if there is some
moral ground for asserting their existence.

(i1) The Identification of the Law

The most fundamental difference relating to connections
between law and morality between the legal theory developed
in this book and Dworkin’s theory concerns the identification
of the law. According to my theory, the existence and con-
tent of the law can be identified by reference to the social
sources of the law (e.g. legislation, judicial decisions, social
customs) without reference to morality except where the law
thus identified has itself incorporated moral criteria for the
identification of the law. In Dworkin’s interpretive theory, on
the other hand, every proposition of law stating what the law
on some subject is, necessarily involves a moral judgment,
since according to his holistic interpretive theory propositions
of law are true only if with other premisses they follow from
that set of principles which both best fit all the settled law
identified by reference to the social sources of the law and
provide the best moral justification for it. This overall holistic
interpretive theory has therefore a double function: it serves
both to identify the law and to provide moral justification
for it.

Such was Dworkin’s theory, briefly summarized, prior to
his introduction in Law’s Empire of the distinction between
‘interpretive’ and ‘preinterpretive’ law. Considered as an al-
ternative to the positivist’s theory that the existence and con-
tent of the law may be identified without reference to morality,
Dworkin’s theory as it originally stood was vulnerable to the
following criticism. Where the law identified by reference to
its social sources is morally iniquitous, principles providing
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the best ‘justification’ for it could only be the least iniquitous
of principles fitting that law. But such least iniquitous prin-
ciples can have no justifying force and cannot constitute any
moral limit or constraint on what can count as law and since
they cannot fail to fit any legal system, however evil, the
theory purporting to identify law by reference to them is
indistinguishable from the positivist theory that the law may
be identified without any reference to morality. Principles
which are morally sound by the standards of what Dworkin
has called ‘background morality’® and not merely the mor-
ally soundest of those principles which fit the law may indeed
provide moral limits or constraints upon what can count as
law. I do not dissent in any way from that proposition but it
is fully compatible with my claim that the law may be
identified without reference to morality.

In introducing his later distinction between interpretive and
preinterpretive law Dworkin concedes that there may be legal
systems so evil that no interpretation of their laws which we
could find morally acceptable is possible. When this is so we
may, as he explains, resort to what he calls ‘internal scepti-
cism’® and deny that such systems are law. But since our
resources for describing such situations are highly flexible we
are not bound to come to that conclusion when we can instead
say that legal systems however evil are law in a preinterpretive
sense.” So we are not forced to say of even the worst of the
Nazi laws that they are not law since they may differ only in
their iniquitous moral content from the laws of morally ac-
ceptable regimes while sharing with them many distinctive
features of law (e.g. forms of law creation, forms of adjudication
and enforcement). There may be reasons enough in many
contexts and for many purposes to disregard the moral
difference and say with the positivist that such evil systems
are law. To this Dworkin would only add as it were a rider
manifesting his general adherence to his interpretive point of
view that such evil systems are law only in a preinterpretive
sense.

I find that this appeal to the flexibility of our language and

@ [TRS 112, 128, and see TRS g3.]
% LE 78~-g. 7 [LE 103.]
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the introduction at this point of the distinction between inter-
pretive and preinterpretive law concedes rather than weakens
the positivist’s case. For it does little more than convey the
message that while he insists that in a descriptive jurispru-
dence the law may be identified without reference to morality,
things are otherwise for a justificatory interpretive jurispru-
dence according to which the identification of the law always
involves a moral judgment as to what best justifies the settled
law. This message of course gives no reason for the positivist
to abandon his descriptive enterprise, nor is it intended to do
so but even this message has to be qualified, for the law may
be so evil that ‘internal scepticism’ is in order, in which case
the interpretation of the law involves no moral judgment and
interpretation as Dworkin understands it must be given up.”

One further modification by Dworkin of his interpretive
theory has an important bearing on his account of legal rights.
In his holistic theory as originally expounded the identifica-
tion of law and its justification are both treated as following
from that unique set of principles which both best fit all of the
settled law of a system and best justify it. Such principles
therefore have, as I have said, a double function. But since
the settled law of a system may be so evil that no overall
justifying interpretation of its law is possible, Dworkin has
observed that these two functions may become separated,
leaving only principles of law identified without reference to
any morality. But such law cannot establish any rights having
the prima-facie moral force which Dworkin claims all legal
rights have. Yet as Dworkin later recognized, even where the
system is so wicked that no moral or justifying interpretation
of law as a whole is possible there may still be situations
where individuals may properly be said to have rights with at
least prima-facie moral force.”” That would be so where the
system contains laws (e.g. those relating to the formation and
enforcement of contracts) which may not be affected by the
general wickedness of the system and individuals may have
relied on such laws in planning their lives or making dis-
positions of property. To cater for such situations Dworkin
qualifies his original idea that legal rights and duties with

7 [LE 105.] 7 [LE 105-6.]
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prima-facie moral force must flow from a general interpretive
theory of the law, and he recognizes such situations as con-
stituting independently of his general theory ‘special reasons’
for ascribing legal rights with some moral force to individuals.

6. JUDICIAL DISCRETION?

The sharpest direct conflict between the legal theory of this
book and Dworkin’s theory arises from my contention that in
any legal system there will always be certain legally unregu-
lated cases in which on some point no decision either way is
dictated by the law and the law is accordingly partly inde-
terminate or incomplete. If in such cases the judge is to reach
a decision and is not, as Bentham once advocated, to disclaim
jurisdiction or to refer the points not regulated by the existing
law to the legislature to decide, he must exercise his discretion
and make law for the case instead of merely applying already
pre-existing settled law. So in such legally unprovided-for or
unregulated cases the judge both makes new law and applies
the established law which both confers and constrains his
law-making powers.

This picture of the law as in part indeterminate or in-
complete and of the judge as filling the gaps by exercising a
limited law-creating discretion is rejected by Dworkin as a
misleading account both of the law and of judicial reasoning.
He claims in effect that what is incomplete is not the law but
the positivist’s picture of it, and that this is so will emerge
from his own ‘interpretive’ account of the law as including
besides the explicit settled law identified by reference to its
social sources, implicit legal principles which are those prin-
ciples which both best fit or cohere with the explicit law and
also provide the best moral justification for it. On this inter-
pretive view, the law is never incomplete or indeterminate,
so the judge never has occasion to step outside the law and
exercise a law-creating power in order to reach a decision.
It is therefore to such implicit principles, with their moral
dimensions, that courts should turn in those ‘hard cases’ where

* [An alternative version of the opening paragraph of this section appears in an
endnote.]
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the social sources of the law fail to determine a decision
on some point of law.

It is important that the law-creating powers which I as-
cribe to the judges to regulate cases left partly unregulated by
the law are different from those of a legislature: not only are
the judge’s powers subject to many constraints narrowing his
choice from which a legislature may be quite free, but since the
judge’s powers are exercised only to dispose of particular
instant cases he cannot use these to introduce large-scale
reforms or new codes. So his powers are inferstitial as well as
subject to many substantive constraints. None the less there
will be points where the existing law fails to dictate any
decision as the correct one, and to decide cases where this is
so the judge must exercise his law-making powers. But he
must not do this arbitrarily: that is he must always have
some general reasons justifying his decision and he must act
as a conscientious legislator would by deciding according to
his own beliefs and values. But if he satisfies these conditions
he is entitled to follow standards or reasons for decision which
are not dictated by the law and may differ from those followed
by other judges faced with similar hard cases.

Against my account of the courts as exercising such a lim-
ited discretionary power to settle cases left incompletely regu-
lated by the law, Dworkin directs three main criticisms. The
first is that this account is a false description of the judicial
process and of what courts do in ‘hard cases’.” To show this
Dworkin appeals to the language used by judges and lawyers
in describing the judge’s task, and to the phenomenology of
judicial decision-making. Judges, it is said, in deciding cases
and lawyers pressing them to decide in their favour, do not
speak of the judge as ‘making’ the law even in novel cases.
Even in the hardest of such cases the judge often betrays no
awareness that there are, as the positivist suggests, two
completely different stages in the process of decision: one in
which the judge first finds that the existing law fails to dictate
a decision either way; and the other in which he then turns
away from the existing law to make law for the parties de novo
and ex post facto according to his idea of what is best. Instead,

™ [TRS 81; cf. LE 37-9.]
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lawyers address the judge as if he was always concerned to
discover and enforce existing law and the judge speaks as if
the law were a gapless system of entitlements in which a
solution for every case awaits his discovery, not his inventiomn.

There is no doubt that the familiar rhetoric of the judicial
process encourages the idea that there are in a developed
legal system no legally unregulated cases. But how seriously
is this to be taken? There is of course a long European
tradition and a doctrine of the division of powers which
dramatizes the distinction between Legislator and Judge and
insists that the Judge always is, what he is when the existing
law is clear, the mere ‘mouthpiece’ of a law which he does not
make or mould. But it is important to distinguish the ritual
language used by judges and lawyers in deciding cases in
their courts from their more reflective general statements about
the judicial process. Judges of the stature of Oliver Wendell
Holmes and Cardozo in the United States, or Lord Macmillan
or Lord Radcliffe or Lord Reid in England, and a host of
other lawyers, both academic and practising, have insisted
that there are cases left incompletely regulated by the law
where the judge has an inescapable though ‘interstitial’
law-making task, and that so far as the law is concerned
many cases could be decided either way.

One principal consideration helps to explain resistance to
the claim that judges sometimes both make and apply law
and also elucidates the main features which distinguish judicial
from a legislature’s law-making. This is the importance
characteristically attached by courts when deciding unregu-
lated cases to proceeding by analogy so as to ensure that the
new law they make, though it is new law, is in accordance
with principles or underpinning reasons recognized as already
having a footing in the existing law. It is true that when
particular statutes or precedents prove indeterminate, or when
the explicit law is silent, judges do not just push away their
law books and start to legislate without further guidance from
the law. Very often, in deciding such cases, they cite some
general principle or some general aim or purpose which some
considerable relevant area of the existing law can be under- -
stood as exemplifying or advancing and which points towards
a determinate answer for the instant hard case. This indeed
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is the very nucleus of the ‘constructive interpretation’ which
is so prominent a feature of Dworkin’s theory of adjudication.
But though this procedure certainly defers, it does not
eliminate the moment for judicial law-making, since in any
hard case different principles supporting competing analogies
may present themselves and a judge will often have to choose
between them, relying, like a conscientious legislator, on his
sense of what is best and not on any already established order
of priorities prescribed for him by law. Only if for all such
cases there was always to be found in the existing law some
unique set of higher-order principles assigning relative weights
or priorities to such competing lower-order principles, would
the moment for judicial law-making be not merely deferred
but eliminated.

Dworkin’s other criticisms of my account of judicial dis-
cretion condemn it not as descriptively false but for endorsing
a form of law-making which is undemocratic and unjust.”
Judges are not usually elected and in a democracy, so it is
claimed, only the elected representatives of the people should
have law-making powers. There are many answers to this
criticism. That judges should be entrusted with law-making
powers to deal with disputes which the law fails to regulate
may be regarded as a necessary price to pay for avoiding the
inconvenience of alternative methods of regulating them such
as reference to the legislature; and the price may seem small
if judges are constrained in the exercise of these powers and
cannot fashion codes or wide reforms but only rules to deal
with the specific issues thrown up by particular cases. Sec-
ondly, the delegation of limited legislative powers to the ex-
ecutive is a familiar feature of modern democracies and such
delegation to the judiciary seems a no greater menace to
democracy. In both forms of delegation an elected legislature
will normally have residual control and may repeal or amend
any subordinate laws which it finds unacceptable. It is true
that when, as in the USA, the legislature’s powers are limited
by a written constitution and the courts have extensive pow-
ers of review a democratically elected legislature may find itself
unable to reverse a piece of judicial legislation. Then ultimate

5 [TRS 84~5.]



276 POSTSCRIPT

democratic control can be secured only through the cumbrous
machinery of constitutional amendment. That is the price
which must be paid for legal constraints on government.

Dworkin makes the further accusation that judicial law-
making is unjust and condemns it as a form of retrospective
or ex post facto law-making which is, of course, commonly
regarded as unjust. But the reason for regarding retrospective
law-making as unjust is that it disappoints the justified ex-
pectations of those who, in acting, have relied on the as-
sumption that the legal consequences of their acts will be
determined by the known state of the law established at the
time of their acts. This objection, however, even if it has force
against a court’s retrospective change or overruling of clearly
established law, seems quite irrelevant in hard cases since
these are cases which the law has left incompletely regulated
and where there is no known state of clear established law to
justify expectations.



NOTES

THE text of this book is self-contained, and the reader may find it
best to read each chapter through before turning to these notes.
The footnotes in the text give only the sources of quotations, and
references to cases or statutes cited. The following notes are de-
signed to bring to the reader’s attention matters of three different
kinds, viz.: (i) further illustrations or examples of general state-
ments made in the text; (ii) writings in which the views adopted or
referred to in the text are further expounded or criticized; (iii) sug-
gestions for the further investigation of questions raised in the text.
All references to this book are indicated simply by chapter and
section numbers. e.g. Chapter I, s. 1. The following abbreviations
are used:

Austin, The Province Austin, The Province of Jurisprudence Determined (ed.
Hart, London, 1954).

Austin, The Lectures Austin, Lectures on the Philosophy of Positive Law.

Kelsen, General Theory Kelsen, General Theory of Law and State.

BYBIL British Year Book of International Law.

HLR Harvard Law Review.

LOR Law Quarterly Review.

MLR Modern Law Review.

PAS Proceedings of the Aristotelian Society.
CHAPTER 1

Pages 1—2. Each of the quotations on these pages from Llewellyn,
Holmes, Gray, Austin, and Kelsen, are paradoxical or exaggerated
ways of emphasizing some aspect of law which, in the author’s
view, is either obscured by ordinary legal terminology, or has been
unduly neglected by previous theorists. In the case of any impor-
tant jurist, it is frequently profitable to defer consideration of the
question whether his statements about law are literally true or false,
and to examine first, the detailed reasons given by him in support
of his statements and secondly, the conception or theory of law
which his statement is designed to displace.

A similar use of paradoxical or exaggerated assertions, as a method
of emphasizing neglected truths is familiar in philosophy. See
J. Wisdom, ‘Metaphysics and Verification’ in Philosophy and Psycho-
analysis (1953); Frank, Law and the Modern Mind (London, 1949),
Appendix VII (‘Notes on Fictions’).

The doctrines asserted or implied in each of the five quotations
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on these pages are examined in Chapter VII, ss. 2 and g (Holmes,
Gray, and Llewellyn); Chapter IV, ss. 3 and 4 (Austin); and Chapter
ITL, s. 1, pp. 3542 (Kelsen).

Page 4. Standard cases and borderline cases. The feature of language
referred to here is generally discussed under the heading of ‘The
Open Texture of Law’ in Chapter VII, s. 1. It is something to be
kept in mind not only when a definition is expressly sought for
general terms like ‘law’, ‘state’, ‘crime’, &c., but also when at-
tempts are made to characterize the reasoning involved in the
application of rules, framed in general terms, to particular cases.
Among legal writers who have stressed the importance of this feature
of language are: Austin, The Province, Lecture VI, pp. 202-7, and
Lectures in Jurisprudence (5th edn., 1885), p. 997 (‘Note on Inter-
pretation’); Glanville Williams, ‘International Law and the Con-
troversy Concerning the Word “Law”’, 22 BYBIL (1945), and
‘Language in the Law’ (five articles), 61 and 62 LQR (1945-6). On
the latter, however, see comments by J. Wisdom in ‘Gods’ and in
‘Philosophy, Metaphysics and Psycho-Analysis’, both in Philosophy
and Psycho-Analysis (1953).

Page 6. Austin on obligation. See The Province, Lecture 1, pp. 14-18;
The Lectures, Lectures 22 ‘and 23. The idea of obligation and the
differences between ‘having an obligation’ and ‘being obliged’ by
coercion are examined in detail in Chapter V, s. 2. On Austin’s
analysis see notes to Chapter II, below, p. 282.

Page 8. Legal and moral obligation. The claim that law is best under-
stood through its connection with morality is examined in Chapters
VIII and IX. It has taken very many different forms. Sometimes,
as in the classical and scholastic theories of Natural Law, this claim
is associated with the assertion that fundamental moral distinctions
are ‘objective truths’ discoverable by human reason; but many other
jurists, equally concerned to stress the interdependence of law and
morals, are not committed to this view of the nature of morality.
See notes to Chapter IX, below, p. go2.

Page 10. Scandinavian legal theory and the idea of a binding rule. The most
important works of this school, for English readers, are Higerstrém
(1868-1939), Inquiries into the Nature of Law and Morals (trans. Broad,
1953), and Olivecrona, Law as Fact (1939). The clearest statement
of their views on the character of legal rules is to be found in
Olivecrona, op. cit. His criticism of the predictive analysis of legal
rules favoured by many American jurists (see op. cit., pp. 85-8, 213~
15) should be compared with the similar criticisms in Kelsen, General
Theory (pp. 165 ff., “The Prediction of the Legal Function’). It is
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worth inquiring why such different conclusions as to the character
of legal rules are drawn by these two jurists in spite of their agreement
on many points. For criticisms of the Scandinavian School, see
Hart, review of Hagerstrom, op. cit. in 30 Philosophy (1955);
‘Scandinavian Realism’, Cambridge Law Journal (1959); Marshall,
‘Law in a Cold Climate’, Juridical Review (1956).

Page 12. Rule-scepticism in American legal theory. See Chapter VII, ss.
1 and 2 on ‘Formalism and Rule-scepticism’, where some of the
principal doctrines which have come to be known as ‘Legal Real-
ism’ are examined.

Pages 12-13. Doubt as to meaning of common words. For cases on the
meaning of ‘sign’ or ‘signature’ see 34 Halsbury, Laws of England
(2nd eédn.}, paras. 165—9 and In the Estate of Cook (1960), 1 AER
689 and cases there cited.

Page 13. Definition. For a general modern view of the forms and
functions of definition see Robinson, Definition (Oxford, 1952). The
inadequacy of the traditional definition per genus et differentiam as a
method of elucidating legal terms is discussed by Bentham, Frag-
ment on Government (notes to Chapter V, s. 6), and Ogden, Bentham’s
Theory of Fictions (pp. 75—104). See also Hart, ‘Definition and Theory
in Jurisprudence’, 70 LQR (1954), and Cohen and Hart, ‘“Theory
and Definition in Jurisprudence,” PAS Suppl. vol. xxix (1955).

For the definition of the term ‘law’ see Glanville Williams,
op. cit.; R. Wollheim, ‘The Nature of Law’ in 2 Political Studies (1954);
and Kantorowicz, The Definition of Law (1958), esp. Chapter I. On
the general need for, and clarificatory function of, a definition of
terms, though no doubts are felt about their day-to-day use in
particular cases, see Ryle, Philosophical Arguments (1945); Austin,
‘A Plea for Excuses’, 57 PAS (1956-7), pp. 15ff.

Page 15. General terms and common qualities. The uncritical belief that
if a general term (e.g. ‘law’, ‘state’, ‘nation’, ‘crime’, ‘good’, ‘just’)
is correctly used, then the range of instances to which it is applied
must all share ‘common qualities’ has been the source of much
confusion. Much time and ingenuity has been wasted in jurispru-
dence in the vain attempt to discover, for the purposes of definition,
the common qualities which are, on this view, held to be the only
respectable reason for using the same word of many different things
(see Glanville Williams, op. cit. It is however important to notice
that this mistaken view of the character of general words does not
always involve the further confusion of ‘verbal questions’ with ques-
tions of fact which this author suggests).

Understanding of the different ways in which the several instances
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of a general term may be related is of particular importance in the
case of legal, moral, and political terms. For analogy: see Aristotle,
Nicomachean Ethics, 1, ch. 6 (where it is suggested that the different
instances of ‘good’ may be so related), Austin, The Province, Lecture
V, pp. 119-24. For different relationships to a central case, e.g.
healthy: see Aristotle, Categories, chap. I and examples in Topics, I,
chap. 15, ii, chap. 9, of ‘paronyms’. For the notion of ‘family
resemblance’ see Wittgenstein, Philosophical Investigations, i, paras.
66—76. Cf. Chapter VIII, s. 1 on the structure of the term ‘just’.
Wittgenstein’s advice (op. cit., para. 66) is peculiarly relevant to
the analysis of legal and political terms. Considering the definition
of ‘game’ he said, ‘Don’t say there must be something common or
they would not be called ‘games’, but look and see whether there is
anything common to all. For if you look at them you will not see
anything common to al/ but similarities, relationships, and a whole
series at that.’

CHAPTER 11

Page 18. The varieties of imperatives. The classification of imperatives
as ‘orders’, ‘pleas’, ‘comments’, &c., which depends upon many
circumstances such as the social situation and relationships of the
parties and their intentions as to the use of force, is as yet a virtu-
ally untapped subject of inquiry. Most philosophical discussion of
imperatives is concerned either with (1) the relationships between
imperative and indicative or descriptive language and the possibil-
ities of reducing the former to the latter (see Bohnert, “The Semiotic
Status of Commands’, 72 Philosophy of Science (1945) ), or (2) the
question whether any, and if so what, deductive relationships exist
between imperatives (see Hare, ‘Imperative Sentences’, 58 Mind
(1949), also The Language of Morals (1952); Hofstadter and McKinsey,
‘The Logic of Imperatives’, 6 Philosophy of Science (1939); Hall, What
is Value (1952), chap. 6; and Ross, ‘Imperatives and Logic’, 11
Philosophy of Science (1944)). Study of these logical questions is
important; but there is also great need for a discrimination of the
varieties of imperatives by reference to contextual social situations.
To ask in what standard sorts of situation would the use of sen-
tences in the grammatical imperative mood be normally classed as
‘orders’, ‘pleas’, ‘requests’, ‘commands’, ‘directions’, ‘instructions’,
&c., is a method of discovering not merely facts about language,
but the similarities and differences, recognized in language, be-
tween various social situations and relationships. The appreciation
of these is of great importance for the study of law, morals, and
sociology.
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Page 18. Imperatives as the expressions of the wish that others should act or
abstain from action. In characterizing in this way the standard use of
the imperative mood in language, care must be taken to distinguish
the case where the speaker simply reveals that he wishes another to
act in a certain way, as a piece of information about himself, from
the case where he speaks with the intention that the other shall be
moved thereby to act as the speaker wishes. The indicative not the
imperative mood would normally be appropriate in the former case
(see on this distinction Hagerstrém, Inguiries into the Nature of Law
and Morals, chap. 3, s. 4, pp. 116~26). But though it is necessary, it
is not sufficient to characterize the standard use of the imperative
mood that the speaker’s purpose in speaking is that the other should
act in the way he wishes; for it is also necessary that the speaker
should intend the person addressed to recognize that this is his
purpose in speaking and to be influenced thereby to act as the
speaker desires. For this complication (which is neglected in the
text) see Grice, ‘Meaning’, 66 Philosophical Review (1957) and Hart,
‘Signs and Words’, r1 Philosophical Quarterly (1952).

Page 19. The gunman situation, orders and obedience. One of the diffi-
culties to be faced in the analysis of the general notion of an ‘im-
perative’ is that no word exists for what is common to orders,
commands, requests, and many other varieties, i.e. the expression
of intention that another should or should not do some action;
similarly no single word exists for the performance of, or abstention
from, such action. All the natural expressions (such as ‘orders’,
‘demands’, ‘obedience’, ‘compliance’) are coloured by the special
features of the different situations in which they are normally used.
Even the most colourless of these, viz. ‘telling to’ suggests some
ascendancy of one party over the other. For the purpose of describ-
ing the gunman situation we have chosen the expressions ‘orders’
and ‘obedience’ since it would be perfectly natural to say of the
gunman that he ordered the clerk to hand over the money, and that
the clerk obeyed. It is true that the abstract nouns ‘orders’ and
‘obedience’ would not naturally be used to describe this situation,
since some suggestion of authority attaches to the former and the
latter is often considered a virtue. But in expounding and criticizing
the theory of law as coercive orders we have used the nouns ‘orders’
and ‘obedience’ as well as the verbs ‘order’ and ‘obey’ without these
implications of authority or propriety. This is a matter of convenience
and does not prejudge any issue. Both Bentham (in Fragment of
Government, chap. i, note to para. 12) and Austin (7he Province, p. 14)
use the word ‘obedience’ in this way. Bentham was aware of all the
difficulties mentioned here (see Of Laws in General, 298 n.a.).
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Page 20. Law as coercive orders: relation to Austin’s doctrine. The simple
model of law as coercive orders constructed in Section 2 of this
chapter differs from Austin’s doctrine in The Province in the follow-
ing respects.

(a) Terminology. The phrases ‘order backed by threats’ and ‘coer-
cive orders’ are used instead of ‘command’ for the reasons given in
the text.

(b) Generality of laws. Austin (op. cit., p. 19) distinguishes be-
tween ‘laws’ and ‘particular commands’ and asserts that a com-
mand is a law or rule if it ‘obliges generally to acts or forbearances
of a class’. On this view a command would be a law even if it were
‘addressed’ by the sovereign to a single. individual so long as it
required him to do or abstain from a class or kind of action and not
merely a single act or a set of different actions specified individu-
ally. In the model of a legal system constructed in the text the
orders are general, both in the sense that they apply to classes of
individuals and refer to classes of acts.

(¢) Fear and obligation. Austin occasionally suggests that a person
is bound or obliged only if he actually fears the sanction (op. cit.,
pp- 15 and 24, and The Lectures, Lecture 22 (5th edn.), p. 444, “The
party is bound or obliged to do or forbear because he is obnoxious to
the evil and because he fears the evil’). His main doctrine, however,
seems to be that it is enough that there is the ‘smallest chance of
incurring the slightest evil’ whether the person bound fears it or not
(The Province, p. 16). In the model of law as coercive orders we have
stipulated only that there should be a general belief that disobedience
is likely to be followed by the threatened evil.

(d) Power and legal obligation. Similarly, in his analysis of com-
mand and obligation, Austin at first suggests that the author of the
command must actually possess the power (be ‘able and willing’)
to inflict the eventual evil; but he later weakens this requirement to
the smallest chance of the smallest evil (op. cit., pp. 14, 16). See on
these ambiguities in Austin’s definitions of command and obliga-
tion Hart, ‘Legal and Moral Obligation’, in Melden, Essays in Moral
Philosophy (1958), and Chapter V, s. 2.

(¢) EXxceptions. Austin treats declaratory laws, permissive laws (e.g.
repealing enactments), and imperfect laws as exceptions to his gen-
eral definition of law in terms of command (op. cit., pp. 25-9). This
has been disregarded in the text of this chapter.

(f) The legislature as sovereign. Austin held that in a democracy
the electorate, and not their representatives in the legislature, con-
stitute or form part of the sovereign body, though in the United
Kingdom the only use made by the electorate of its sovereignty is
to appoint its representatives, and to delegate to them the rest of
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their sovereign powers. Though he claimed that ‘accurately speak-
ing’ this is the true position, he permitted himself to speak (as all
constitutional writers do) of Parliament as possessing the sovereignty
{op. cit., Lecture VI, pp. 228-35). In the text of this chapter a
legislature such as Parliament is identified with the sovereign; but
see Chapter IV, s. 4, for a detailed scrutiny of this aspect of Aus-
tin’s doctrine.

(g) Refinements and qualifications of Austin’s doctrine. In later chapters
of this book certain ideas which have been used in defending Aus-
tin’s theory against criticisms are considered in detail, though they
are not reproduced in the model constructed in this chapter. These
ideas were introduced by Austin himself though, in some cases,
only in a sketchy or inchoate form, anticipating doctrines of later
writers such as Kelsen. They include the notion of a ‘tacit’ com-
mand (see Chapter III, s. 3, above, p. 45, and Chapter IV, s. 2,
above, p. 64); nullity as a sanction (Chapter III, s. 1); the doctrine
that the ‘real’ law is a rule addressed to officials requiring them to
apply sanctions (Chapter III, s. 1); the electorate as an extraordi-
nary sovereign legislature (Chapter IV, s. 4); the unity and continuity
of the sovereign body (Chapter IV, s. 4, p. 76). In any assessment
of Austin attention should be paid to W. L. Morison, ‘Some Myth
about Positivism’, 68 Yale Law Journal, 1958, which corrects serious
misunderstandings of earlier writers on Austin. See also A. Agnelli,
John Austin alle origini del positivismo giuridico (1959), chap. s.

CHAPTER III

Page 26. The varieties of law. The pursuit of a general definition of
law has obscured differences in form and function between different
types of legal rules. The argument of this book is that the differ-
ences between rules which impose obligations, or duties, and rules
which confer powers, is of crucial importance in jurisprudence. Law
can be best understood as a union of these two diverse types of rule.
This is, accordingly, the main distinction between types of legal
rule stressed in this chapter but many other distinctions could and,
for some purposes, should be drawn (see Daube, Forms of Roman
Legislation (1956), for further illuminating classifications of laws,
reflecting their diverse social functions which is often evidenced by
their linguistic form).

Page 27. Duties in criminal and civil law. In order to focus attention on
the distinction between rules imposing duties and rules conferring
powers, we have neglected many distinctions between the duties
of the criminal law and those in tort and contract. Some theorists,
impressed by these differences, have argued that, in contract and
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tort, the ‘primary’ or ‘antecedent’ duties to do or abstain from
certain acts (e.g. to perform some act stipulated by contract or to
abstain from libel) are illusory and the only ‘genuine’ duties are
remedial or sanctioning duties to pay compensation in certain even-
tualities, including failure to perform the so-called primary duty (see
Holmes, The Common Law, chap. 8, criticized by Buckland in Some
Reflections on _Jurisprudence, p. 96, and in “The Nature of Contractual
Obligation’, 8 Cambridge Law Journal (1944); cf. Jenks, The New Juris-

prudence, p. 179).

Page 27. Obligation and duty. In Anglo-American Law these terms
are now roughly synonymous though, except in abstract discussions
of the law’s requirements (e.g. the analysis of legal obligation as
opposed to moral obligation), it is unusual to refer to the criminal
law as imposing obligations. The word ‘obligation’ is, perhaps, still
most commonly used by lawyers to refer to contract or other cases,
such as the obligation to pay compensation after the commission of
a tort, where a determinate individual has a right against another
determinate individual (right in personam). In other cases ‘duty’ is
more commonly used. This is all that now survives in modern English
legal usage of the original meaning of the Roman obligatio as a
vinculum juris binding together determinate individuals (see Salmond,
Jurisprudence, 11th edn., chap. 10, p. 260 and chap. 21; cf. also Chapter
V, s. 2).

Page 28. Power-conferring rules. In continental jurisprudence rules
which confer legal powers are sometimes referred to as ‘norms of
competence’ (see Kelsen, General Theory, p. 9o and A. Ross, On Law
and Justice (1958), pp. 34, 50—9, 203—25). Ross distinguishes be-
tween private and social competence (and so between private dis-
positions such as a contract and public legal acts). He also observes
that norms of competence do not prescribe duties. “The norm of
competence is not immediately in itself a directive; it does not pre-
scribe a procedure as a duty....The norm of competence itself
does not say that the competent person is obligated to exercise his
competence’ (op. cit., p. 207). It is, however, to be noted that in
spite of making these distinctions, Ross adopts the view criticized in
this chapter (above, pp. 35—42) that norms of competence are re-
ducible to ‘norms of conduct’ since both types of norm must ‘be
interpreted as directives to the Courts’ (op. cit., p. 33).

In considering the criticism in the text of the various attempts to
eliminate the distinction between these two types of rule or to show
that it is merely superficial, forms of social life other than law,
where this distinction appears important, should be remembered.
In morals, the vague rules which determine whether a person has
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made a binding promise confer limited powers of moral legislation
on individuals and so need to be distinguished from rules which
impose duties in invitum (see Melden, ‘On Promising’, 65 Mind (1956);
Austin, ‘Other Minds’, PAS Suppl. vol. xx (1946), reprinted in Logic
and Language, 2nd series; Hart, ‘Legal and Moral Obligation’, in
Melden, Essays on Moral Philosophy). The rules of any complex game
may also be profitably studied from this point of view. Some rules
(analogous to the criminal law) prohibit, under penalty, certain
types of behaviour, e.g. fouling or disrespect to the referee. Other
rules define the jurisdiction of officials of the game (referee, scorer,
or umpire); others again define what must be done to score (e.g.
goals or runs). Fulfilling the conditions for making a run or a goal
marks a crucial phase towards winning; failure to fulfil them is a
failure to score and from that point of view a ‘nullity’. Here, prima
facie, are different types of rule with diverse functions in the game.
Yet a theorist might claim that they could and should be reduced
to one type either because failure to score (‘nullity’) might be re-
garded as a ‘sanction’ or penalty for prohibited behaviour, or be-
cause all rules might be interpreted as directions to the officials to
take certain steps (e.g. record a score or send players off the field)
under certain circumstances. To reduce the two types of rule in this
way to a single type would, however, obscure their character and
subordinate what is of central importance in the game to what is
merely ancillary. It is worth considering how far the reductionist
legal theories, criticized in this chapter, similarly obscure the di-
verse functions which different types of legal rules have in the sys-
tem of social activity of which they form part.

Page 29. Rules conferring judicial powers and additional rules imposing duties
on the judge. The distinction between these two types of rule remains
although the same conduct may be treated both as an excess of
jurisdiction, rendering a judicial decision liable to be quashed as a
nullity, and as a breach of duty under a special rule requiring a
judge not to exceed his jurisdiction. This would be the case if an
injunction could be obtained to prevent a judge trying a case out-
side his jurisdiction (or behaving in other ways which would invali-
date his decision) or if penalties were prescribed for such behaviour.
Similarly if a legally disqualified person participates in official pro-
ceedings this may expose him to a penalty as well as rendering the
proceedings invalid. (See for such a penalty Local Government Act
1933, s. 76; Randsv. Oldroyd (1958), 3 AER 344. This Act, however,
provides that the proceedings of a local authority shall not be in-
validated by a defect in qualifications of its members (ib. Schedule
II1, Part 5 (5)).
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Page 33. Nullity as a sanction. Austin adopts but does not develop this
conception in 7he Lectures, Lecture 23, but see the criticisms of
Buckland, op. cit., chap. 10.

Page 35. Power-conferring rules as fragments of rules imposing duties. The
extreme version of this theory is elaborated by Kelsen in conjunc-
tion with the theory that the primary rules of law are the rules
requiring courts or officials to apply sanctions under certain condi-
tions (see General Theory, pp. 58—63 and (with reference to constitu-
tional law) ib., pp. 143—4). “The norms of the constitution are thus
not independent complete norms; they are intrinsic parts of all the
legal norms which the Courts and other organs have to apply’).
This doctrine is qualified by its restriction to a ‘static’ as distinct
from a ‘dynamic’ presentation of the law (ib., p. 144). Kelsen’s
exposition is also complicated by his claim that in the case of rules
conferring private powers, e.g. to make a contract, the ‘secondary
norm’ or duties created by the contract is ‘not a mere auxiliary
construction of juristic theory’ (op. cit., pp. 90 and 137). But in
essentials Kelsen’s theory is that criticized in this chapter. See, for
a simpler version, Ross’s doctrine that ‘Norms of competence are
norms of conduct in indirect formulation’ (Ross, op. cit., p. 50). For
the more moderate theory reducing all rules to rules creating duties

see Bentham, Of Laws in General, chap. 16 and Appendices A-B.

Page 39. Legal duties as predictions and sanctions as taxes on conduct. For
both these theories see Holmes, “The Path of the Law (1897), in
Collected Legal Papers. Holmes thought it was necessary to wash the
idea of duty in ‘cynical acid’, because it had become confused with
moral duty. ‘We fill the word with all the content which we draw
from morals’ (op. cit. 173). But the conception of legal rules as
standards of conduct does not necessitate their identification with
moral standards (see Chapter V, s. 2). For criticisms of Holmes’s
identification of duty with the ‘prophecy that if he [the Bad Man]
does certain things he will be subjected to disagreeable consequences’
(loc. cit.) see A. H. Campbell, review of Frank’s ‘Courts on Trial’,
13 MLR (1950); and also Chapter V, s. 2, Chapter VII, ss. 2 and 3.

The American courts have found difficulty in distinguishing a
penalty from a tax, for the purposes of Article I, s. 8 of the US
Constitution which confers power to tax on Congress. See Charles C.
Steward Machine Co. v. Davis, 301 US 548 (1937).

Page 41. The individual as duty-bearer and as private legislator. Cf. Kelsen’s
account of legal capacity and private autonomy (General Theory,
pp- 90 and 136).

Page g2. Legislation binding the legislator. For criticisms of imperative
theories of law on the ground that orders and commands apply only
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to others, see Baier, The Moral Point of View (1958), pp. 136—9. Some
philosophers, however, accept the idea of a self-addressed com-
mand, and even use it in their analysis of first person moral judg-
ments (see Hare, The Language of Morals, chaps. 11 and 12 on
‘Ought’). For the analogy suggested in the text between legislation
and the making of a promise see Kelsen, General Theory, p. 36.

Page 45. Custom and tacit commands. The doctrine criticized in the text
is Austin’s (see The Province, Lecture I, pp. 30—3 and The Lectures,
Lecture 30). For the notion of tacit command and its use in explain-
ing, consistently with imperative theory, the recognition of various
forms of law, see Bentham’s doctrines of ‘adoption’ and ‘susception’
in Of Laws in General, p. 21; Morison, ‘Some Myth about Positiv-
ism’, 68 Yale Law Journal (1958); and also Chapter IV, s. 2. For
criticism of the notion of a tacit command see Gray, The Nature and
Sources of the Law, ss. 193—9.

Page 49. Imperative theories and statutory interpretation. The doctrine that
laws are essentially orders and so expressions of the will or inten-
tion of a legislator is open to many criticisms besides those urged
in this chapter. By some critics it has been held responsible for a
misleading conception of the task of statutory interpretation as a
search for ‘the intention’ of the legislator, without regard to the fact
that where the legislature is a complex artificial body there may not
only be difficulties in finding or producing evidence of its intention
but no clear meaning is given to the phrase ‘the legislature’s inten-
tion’ (see Hagerstrom, Inguiries into the Nature of Law and Morals, chap.
iii, pp. 74-97, and for the fiction involved in the idea of legislative
intention see Payne, ‘The Intention of the Legislature in the Inter-
pretation of Statute’, Current Legal Problems (1956); cf. Kelsen,
General Theory, p. 33, on the ‘will’ of the legislator).

CHAPTER 1V

Page 50. Austin on sovereignty. The theory of sovereignty examined in
this chapter is that expounded by Austin in The Province, Lectures
V and VI. We have interpreted him as not merely offering certain
formal definitions or an abstract scheme for the logical arrangement
of a legal system, but as making the factual claim that in all soci-
eties, such as England or the United States, where there is law a
sovereign with the attributes defined by Austin is somewhere to be
found, though this may be obscured by different constitutional and
legal forms. Some theorists have interpreted Austin differently as
making no such factual claims (see Stone, The Province and Function
of Law, chaps. 2 and 6, and especially pp. 6o, 61, 138, 155 in which
Austin’s efforts to identify the sovereign in various communities are
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treated as irrelevant diversions from his main purpose). For criti-
cisms of this view of Austin’s doctrine see Morison, ‘Some Myth
about Positivism’, loc. cit., pp. 217—22. Cf. Sidgwick, The Elements
of Politics, Appendix (A) ‘On Austin’s Theory of Sovereignty’.

Page 54. The continuity of legislative authority in Austin. The brief ref
erences in The Province to persons who ‘take the sovereignty in the
way of succession’ (Lecture V, pp. 152—4) are suggestive but ob-
scure. Austin seems to admit that to account for the continuity of
sovereignty through a succession of changing persons who acquire
it, something more is required in addition to his key notions of
‘habitual obedience’ and ‘commands’, but he never clearly identi-
fies the further element. He speaks in this connection of a ‘title’, and
of ‘claims’ to succeed and also of a ‘legitimate’ title, though all these
expressions, as normally used, imply the existence of a rule regu-
lating the succession and not merely Aabits of obedience to succes-
sive sovereigns. Austin’s explanation of these terms and of the
expressions ‘generic title’ and ‘the generic mode’ of acquiring sover-
eignty which he uses has to be spelt out of his doctrine concerning
the ‘determinate’ character of the sovereign (op. cit., Lecture V, pp.
145-55). Here he distinguishes the case where the person or per-
sons who are sovereign are identified individually, e.g. by name,
from the case where they are identified ‘as answering to some
generic description’. Thus (to take the simplest example) in an
hereditary monarchy the generic description might be ‘the eldest
living male descendant’ of some given ancestor; in a parliamentary
democracy it would be a highly complex description reproducing the
qualifications for membership of the legislature.

Austin’s view seems to be that when a person satisfies such a
‘generic’ description he has a ‘title’ or ‘right’ to succeed. This ex-
planation in terms of the generic description of the sovereign is, as it
stands, inadequate, unless Austin means by a ‘description’ in this
context an accepted rule regulating the succession. For there is
plainly a distinction between the case in which the members of a
society each as a matter of fact habitually obey whoever for the time
being answers to a certain description, and one in which a rule is
accepted that whoever answers this description has a right or title to
be obeyed. This is parallel to the difference between the case of
persons who move a chess piece habitually in a certain way and
those who, as well as doing this, accept the rule that this is the right
way to move it. If there is to be a ‘right’ or ‘title’ to succeed, there
must be a rule providing for the succession. Austin’s doctrine of
generic descriptions cannot take the place of such a rule though it
plainly reveals its necessity. For somewhat similar criticism of
Austin’s failure to admit the notion of a rule qualifying persons as
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legislators, see Gray, The Nature and Sources of the Law, chap. iii, esp.
ss. 151—7. Austin’s account in Lecture V of the unity and the cor-
porate or ‘collegiate’ capacity of the sovereign body suffers from the
same defect (see s. 4 of this chapter).

Page 55. Rules and habits. The internal aspect of rules which is stressed
here is discussed further in Chapters V, s. 2, p. 88 and s. 3, p. 98,
VI, s. 1, and VII, s. 3. See also Hart, ‘Theory and Definition in
Jurisprudence’, 29 PAS Suppl. vol. (1955), pp. 247-50. For a simi-
lar view see Winch on ‘Rules and Habits’ in The Idea of a Social Science
(1958), chap. ii, pp. 57-65, chap. iii, pp. 84-94; Piddington,
‘Malinowski’s Theory of Needs’ in Man and Culture (ed. Firth).

Page 60. General acceptance of jfundamental constitutional rules. The
complex of different attitudes to rules of law on the part of officials
and private citizens which is involved in the acceptance of a con-
stitution and so in the existence of a legal system is examined fur-
ther in Chapter V, s. 2, pp. 88—91, and Chapter VI, s. 2, pp. 114-17.
See also Jennings, The Law of the Constitution (3rd edn.), Appendix
3¢ ‘A Note on the Theory of Law’.

Page 63. Hobbes and the theory of tacit commands. See ante, Chapter I1I,
s. 3, and notes thereto; also Sidgwick, Elements of Politics, Appendix
A. For the partly similar ‘realist’ theory that even statutes of a
contemporary legislature are not law until they are enforced, see
Gray, The Nature and Sources of the Law, chap. 4; J. Frank, Law and
the Modern Mind, chap. 13.

Page 66. Legal limitations on legislative power. Unlike Austin, Bentham
held that the supreme power might be limited by ‘express conven-
tion’ and that laws made in breach of the convention would be
void. See A Fragment on Government, chap. 4, paras. 26 and 34-8.
Austin’s argument against the possibility of a legal limitation on the
power of the sovereign rests on the assumption that to be subject to
such a limitation is to be subject to a duty. See The Province, Lecture
VI, pp. 254—68. In fact, limitations on legislative authority consist
of disabilities not duties (see Hohfeld, Fundamental Legal Conceptions

(1923), chap. i).

Page 68. Provisions as to manner and form of legislation. The difficulty of
distinguishing these from substantive limitations on legislative power
is considered further in Chapter VII, s. 4, pp. 149—52. See Marshall,
Parliamentary Sovereignty and the Commonwealth (1957), chaps. 1-6, for
an exhaustive discussion of the distinction between ‘defining’ and
‘fettering’ the capacities of a sovereign body.

Page 72. Constitutional safeguards and judicial review. For constitutions
where no judicial review is permitted see Wheare, Modern Constitutions,
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chap. 7. They include Switzerland (except cantonal legislation}, the
Third French Republic, Holland, Sweden. For the refusal of the US
Supreme Court to adjudicate claims of unconstitutionality which
raise ‘political questions’ see Luther v. Borden, 7 Howard 1 12 L. Ed.
581 (1849); Frankfurter, “The Supreme Court’, in 14 Encyclopaedia of
the Social Sciences, pp. 474-6.

Page 74. The electorate as an ‘extraordinary legislature’. For Austin’s use
of this notion in the effort to escape the objection that in many
systems the ordinary legislature is subject to legal limitations, see
The Province, Lecture VI, pp. 222-33 and 245-51.

Page 76. Legislators in their private and in their official capacity. Austin
frequently distinguishes between members of the sovereign body
‘considered severally’ and ‘considered as members or in their colle-
giate and sovereign capacity’ (The Province, Lecture VI, pp. 261-6).
But this distinction involves the idea of a rule regulating the legis-
lative activity of the sovereign body. Austin only hints at an analy-
sis of the notion of official or collegiate capacity in the unsatisfactory
terms of a ‘generic description’ (see above note on p. 54).

Page 78. Limited scope of amending powers. See proviso to Article V of
the United States Constitution. Articles 1 and 20 of the Basic Law
of the German Federal Republic (1949) are placed altogether out-
side the scope of the amending power conferred by Article 79 (3).
See also Article 1 and Article 102 of the Constitution of Turkey

(1945).
CHAPTER V

Page 83. Obligation as the likelihood of threatened harm. For ‘predictive’
analyses of obligation see Austin, The Province, Lecture I, pp. 15-24,
and The Lectures, Lecture 22; Bentham, A Fragment on Government, chap.
5, esp. para. 6 and note thereto; Holmes, The Path of the Law.
Austin’s analysis is criticized in Hart, ‘Legal and Moral Obligation’
in Melden, Essaps in Moral Philosophy. For the general notion of
obligation, cf. Nowell-Smith, Ethics (1954), chap. 14.

Page 87. Obligation and the figure of a bond (‘vinculum juris’). See A. H.
Campbell, The Structure of Stairs Institute (Glasgow, 1954), p. 31. Duty
is derived through the French devoir from the Latin debitum. Hence
the latent idea of a debt.

Page 88. Obligation and feelings of compulsion. Ross analyses the con-
cept of validity in terms of two elements, viz. the effectiveness of the
rule and ‘the way it is felt to be motivating, that is, socially bind-
ing’. This involves an analysis of obligation in terms of a mental
experience accompanying experienced patterns of behaviour. See
Ross, On Law and Justice, chaps. i and 1i, and Kritik der sogenannten
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praktischen Erkenntniss (1933), p- 280. For an elaborate discussion of
the idea of duty in its relation to feeling see Hagerstrom, Inquiries
into the Nature of Law and Morals, pp. 127-200, on which see Broad,
‘Hagerstrom’s Account of Sense of Duty and Certain Allied Ex-
periences’, 26 Philosophy (1951); Hart, ‘Scandinavian Realism’ in
Cambridge Law Journal (1959), pp. 236—40.

Page 86. The internal aspect of rules. The contrast between the exter-
nal predictive point of view of the observer and the internal point
of view of those who accept and use the rules as guides is made,
though not in these terms, by Dickinson, ‘Legal Rules. Their Func-
tion in the Process of Decision’, 79 University of Pennsylvania Law
Review, p. 833 (1931). Cf. L. J. Cohen, The Principles of World Citizen-
ship (1954), chap. 3. It is to be noted that from the external point of
view, i.e. that of an observer who does not accept the rules of the
society which he is observing, many different types of statements
may be made, viz. (i) he may merely record the regularities of
behaviour on the part of those who comply with the rules as if they
were mere habits, without referring to the fact that these patterns
are regarded by members of the society as standards of correct
behaviour; (ii) he may, in addition, record the regular hostile reac-
tion to deviations from the usual pattern of behaviour as something
habitual, again without referring to the fact that such deviations are
regarded by members of the society as reasons and justifications for
such reactions; (iii) he may record not only such observable regu-
larities of behaviour and reactions but also the fact that members of
the society accept certain rules as standards of behaviour, and that
the observable behaviour and reactions are regarded by them as
required or justified by the rules. It is important to distinguish the
external statement of fact asserting that members of society accept
a given rule from the internal statement of the rule made by one
who himself accepts it. See Wedberg, ‘Some Problems on the Logic-
al Analysis of Legal Science’, 17 Theoria (1951); Hart, “Theory and
Definition in Jurisprudence’, 29 PAS Suppl. vol. (1955), pp. 247-50-
See also Chapter VI, s. 1, pp. 102-5 and 109-10.

Page 91. Customary rules in primitive communities. Few societies have
existed in which legislative and adjudicative organs and centrally
organized sanctions were all entirely lacking. For studies of the
nearest approximations to this state see Malinowski, Crime and Custom
in Savage Society; A. S. Diamond, Primitive Law (1935), chap. 18;
Llewellyn and Hoebel, The Cheyenne Way (1941).

Page 94. Adjudication without organized sanctions. For primitive socie-
ties in which provision is made for the settlement of disputes by
rudimentary forms of adjudication though no system of centrally
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organized sanctions for enforcing decisions exists, see Evans-
Pritchard on ‘ordered anarchy’ in The Nuer (1940), pp. 117 ff., quoted
in Gluckman, The Judicial Process among the Barotse (1955), p. 262. In
Roman law an elaborate system of litigation long preceded the
provision of State machinery for enforcing judgments in civil cases.
Until the later empire the successful plaintiff, if the defendant failed
to pay, was left to seize him or his property. See Schulz, Classical
Roman Law, p. 26.

Page 94. The step from the pre-legal into the legal world. See Baier on
‘Law and Custom’ in The Moral Point of View, pp. 127-33.

Page 94. Rule of recognition. For further discussion of this element in
a legal system and its relation to Kelsen’s Basic Norm (Grundnorm)
see Chapter VI, s. 1 and Chapter X, s. 5 and notes thereto.

Page 95. Authoritative texts of rules. In Rome, according to tradition,
the XII Tables were set up on bronze tablets in the market-place
in response to the demands of the Plebeians for publication of an
authoritative text of the law. From the meagre evidence available it
seems unlikely that the XII Tables departed much from the tradi-
tional customary rules.

Page o6. Contracts, wills, &c., as the exercise of legislative powers. See, for
this comparison, Kelsen, General Theory, p. 136, on the legal trans-
action as a ‘law creating act’.

CHAPTER VI

Page 100. Rule of recognition and Kelsen’s ‘basic norm’. One of the
central theses of this book is that the foundations of a legal system
consist not in a general habit of obedience to a legally unlimited
sovereign, but in an ultimate rule of recognition providing authori-
tative criteria for the identification of valid rules of the system. This
thesis resembles in some ways Kelsen’s conception of a basic norm,
and, more closely, Salmond’s insufficiently elaborated conception of
‘ultimate legal principles’ (see Kelsen, General Theory, pp. 110—24,
131—4, 369-73, 395-6, and Salmond, Jurisprudence, 11th edn., p. 137
and Appendix I). A different terminology from Kelsen’s has, how-
ever, been adopted in this book because the view taken here differs
from Kelsen’s in the following major respects.

1. The question whether a rule of recognition exists and what its
content is, i.e. what the criteria of validity in any given legal system
are, is regarded throughout this book as an empirical, though com-
plex, question of fact. This is true even though it is also true that
normally, when a lawyer operating within the system asserts that
some particular rule is valid he does not explicitly state but tacitly
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presupposes the fact that the rule of recognition (by reference to which
he has tested the validity of the particular rule) exists as the ac-
cepted rule of recognition of the system. If challenged, what is thus
presupposed but left unstated could be established by appeal to the
facts, i.e. to the actual practice of the courts and officials of the
system when identifying the law which they are to apply. Kelsen’s
terminology classifying the basic norm as a ‘juristic hypothesis’ (ib.
xv), ‘hypothetical’ (ib. 396), a ‘postulated ultimate rule’ (ib. 113),
a ‘rule existing in the juristic consciousness’ (ib. 116), ‘an assump-
tion’ (ib. 396), obscures, if it is not actually inconsistent with, the
point stressed in this book, viz. that the question what the criteria
of legal validity in any legal system are is a question of fact. It is
a factual question though it is one about the existence and content
of a rule. Cf. Ago, ‘Positive Law and International Law’ in 51
American Journal of International Law (1957), pp. 70%3—7.

2. Kelsen speaks of ‘presupposing the validity’ of the basic norm.
For the reasons given in the text (pp. 108—110) no question concern-
ing the validity or invalidity of the generally accepted rule of recogni-
tion as distinct from the factual question of its existence can arise.

3. Kelsen’s basic norm has in a sense always the same content;
for it is, in all legal systems, simply the rule that the constitution or
those ‘who laid down the first constitution’ ought to be obeyed
(General Theory, pp. 115-16). This appearance of uniformity and
simplicity may be misleading. If a constitution specifying the vari-
ous sources of law is a living reality in the sense that the courts and
officials of the system actually identify the law in accordance with
the criteria it provides, then the constitution is accepted and actu-
ally exists. It seems a needless reduplication to suggest that there
is a further rule to the effect that the constitution (or those who
‘laid it down’) are to be obeyed. This is particularly clear where, as
in the United Kingdom, there is no written constitution: here there
seems no place for the rule ‘that the constitution is to be obeyed’ in
addition to the rule that certain criteria of validity (e.g. enactment
by the Queen in Parliament) are to be used in identifying the law.
This is the accepted rule and it is mystifying to speak of a rule that
this rule be obeyed. '

4. Kelsen’s view (General Theory, pp. 373—5, 408—10) is that it is
logically impossible to regard a particular rule of law as valid and
at the same time to accept, as morally binding, a moral rule forbid-
ding the behaviour required by the legal rule. No such consequences
follow from the account of legal validity given in this book. One
reason for using the expression ‘rule of recognition’ instead of a
‘basic norm’ is to avoid any commitment to Kelsen’s view of the
conflict between law and morals.
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Page 101. Sources of law. Some writers distinguish ‘formal’ or ‘legal’
from ‘historical’ or ‘material’ sources of laws (Salmond, Jurisprudence,
11th edn., chap. v). This is criticized by Allen, Law in the Making,
6th edn., p. 260, but this distinction, interpreted as a differentiation
of two senses of the word ‘source’, is important (see Kelsen, General
Theory, pp. 131—2, 152—3). In one sense (i.e. ‘material’, ‘historical’)
a source is simply the causal or historical influences which account
for the existence of a given rule of law at a given time and place:
in this sense the source of certain contemporary English rules of law
may be rules of Roman law or Canon law or even rules of popular
morality. But when it is said that ‘statute’ is a source of law, the
word ‘source’ refers not to mere historical or causal influences but
to one of the criteria of legal validity accepted in the legal system
in question. Enactment as a statute by a competent legislature is
the reason why a given statutory rule is valid law and not merely the
cause of its existence. This distinction between the historical cause
and the reason for the validity of a given rule of law can be drawn
only where the system contains a rule of recognition, under which
certain things (enactment by a legislature, customary practice, or
precedent) are accepted as identifying marks of valid law.

But this clear distinction between historical or causal sources and
legal or formal ones may be blurred in actual practice and it is this
which has led writers such as Allen (op. cit.) to criticize the distinc-
tion. In systems where a statute is a formal or legal source of law,
a court in deciding a case is bound to attend to a relevant statute
though no doubt it is left considerable freedom in interpreting the
meaning of the statutory language (see Chapter VII, s. 1). But
sometimes much more than freedom of interpretation is left to the
judge. Where he considers that no statute or other formal source of
law determines the case before him, he may base his decision on
e.g. a text of the Digest, or the writings of a French jurist (see, for
example, Allen, op. cit., 260 f.). The legal system does not require him
to use these sources, but it is accepted as perfectly proper that he
should do so. They are therefore more than merely historical or
causal influences since such writings are recognized as ‘good rea-
sons’ for decisions. Perhaps we might speak of such sources as
‘permissive’ legal sources to distinguish them both from ‘manda-
tory’ legal or formal sources such as statute and from historical or
material sources.

Page 103. Legal validity and efficacy. Kelsen distinguishes between the
efficacy of a legal order which is, on the whole, efficacious and the
efficacy of a particular norm (General Theory, pp. 41-2, 118—22). For
him a norm is valid if, and only if, it belongs to a system which is
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on the whole efficacious. This view he also expresses, perhaps more
obscurely, by saying that the efficacy of the system as a whole is a
conditio sine qua non (a necessary condition) though not a conditio per
quam (a sufficient condition: sed quaere) of the validity of its rules.
The point of this distinction, expressed in the terminology of this
book, is as follows. The general efficacy of the system is not a
criterion of validity provided by the rule of recognition of a legal
system, but is presupposed though not explicitly stated whenever a
rule of the system is identified as a valid rule of the system by
reference to its criteria of validity, and unless the system is in gen-
eral efficacious, no meaningful statement of validity can be made.
The view adopted in the text differs from Kelsen on this point since
it is here argued that though the efficacy of the system is the normal
context for making statements of validity, none the less, in special
circumstances, such statements may be meaningful even if the sys-
tem is no longer efficacious (see ante, p. 104).

Kelsen also discusses under the head of desuetudo the possibility of
a legal system making the validity of a rule depend on its continued
efficacy. In such a case efficacy (of a particular rule) would be part
of the system’s criteria of validity and not a mere ‘presupposition’

(op. cit., pp. 119—22).
Page 104. Validity and prediction. For the view that a statement that
a law is valid is a prediction of future judicial behaviour and its

special motivating feeling, see Ross, On Law and Justice, chaps. 1 and
2, criticized in Hart, ‘Scandinavian Realism’ in Cambridge Law

Joumnal (1959).

Page 106. Constitutions with limited amending powers. See the cases of
Western Germany and Turkey in notes to Chapter IV, ante, p. 290.

Page 111. Conventional categories and constitutional structures. For the
allegedly exhaustive division into ‘law’ and ‘convention’ see Dicey,
Law of the Constitution, 10th edn., pp. 28 fl.; Wheare, Modern Con-
stitutions, chap. i.

Page 111. The rule of recognition: law or fact? See the arguments for
and against its classification as political fact in Wade, “The Basis of
Legal Sovereignty’, Cambridge Law Journal (1955), especially p. 189,
and Marshall, Parliamentary Sovereignty and the Commonwealth, pp. 43—
6.

Page 112. The existence of a legal system, habitual obedience, and the accept-
ance of the rule of recognition. For the dangers of oversimplifying the
complex social phenomenon which involves both the ordinary
citizen’s obedience and acceptance on the part of officials of con-
stitutional rules, see Chapter IV, s. 1, pp. 60—1, and Hughes, ‘The
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Existence of a Legal System’, 35 New York University LR (1960), p.
1010, criticizing justly, on this point, the terminology used in Hart,
‘Legal and Moral Obligation’ in Essays in Moral Philosophy (Melden
edn., 1958).

Page 118. Partial breakdown of legal order. Only a few of the many
possible half-way states between full normal existence and non-
existence of a legal system are noticed in the text. Revolution is
discussed from the legal point of view in Kelsen, General Theory, pp.
117 ff., 219 ff,, and at length by Cattaneo in Il Concetto di Revoluzione
nella Scienza del Diritto (1960). The interruption of a legal system by
enemy occupation may take many different forms, some of which
have been categorized in international law: see McNair, ‘Municipal
Effects of Belligerent Occupation’, 56 LOR (1941), and the the-
oretical discussion by Goodhart in ‘An Apology for Jurisprudence’
in Interpretations of Modern Legal Philosophies, pp. 288 ff.

Page 120. The embryology of a legal system. The development from colony
to dominion traced in Wheare, The Statute of Westminster and Domin-
ion Status, 5th edn., is a rewarding field of study for legal theory. See
also Latham, The Law and the Commonwealth (1949). Latham was the
first to interpret the constitutional development of the Common-
wealth in terms of the growth of a new basic norm with a ‘local
root’. See also Marshall, op. cit., esp. chap. vii on Canada, and
Wheare, The Constitutional Structure of the Commonwealth (1960), chap.
4 on ‘Autochthony’.

Page 121. Renunciation of legislative power. See the discussion of the
legal effect of s. 4 of the Statute of Westminster in Wheare, The Statute
of Westminster and Dominion Status, 5th edn., pp. 297-8; British Coal
Corporation v. The King (1935), AC 500; Dixon, ‘The Law and the
Constitution’, 57 LQR (1935); Marshall, op. cit., pp. 146 ff.; also
Chapter VII, s. 4.

Page 121. Independence not recognized by the parent system. See the dis-
cussion of the Irish Free State in Wheare, op. cit.; Moore v. AG for
the Irish Free State (1935), AC 484; Ryan v. Lennon (1935), IRR 170.

Page 121. Factual assertions and statements of law concerning the existence
of a legal system. Kelsen’s account (op. cit., pp. 373-83) of the pos-
sible relationships between municipal law and international law
(‘primacy of national law or primacy of international law’) assumes
that the statement that a legal system exists must be a statement of
law, made from the point of view of one legal system about another,
accepting the other system as ‘valid’ and as forming a single system
with itself. The common-sense view that municipal law and inter-
national law constitute separate legal systems, involves treating the
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statement that a legal system (national or international) exists, as
a statement of fact. This for Kelsen is unacceptable ‘pluralism’
(Kelsen, loc. cit.; Jones, ‘The “Pure” Theory of International Law’,
16 BYBIL 1935), see Hart ‘Kelsen’s Doctrine of the Unity of Law’
in Ethics and Social Justice, vol. 4 of Contemporary Philosophical Thought
(New York, 1g970).

Page 122. South Africa. For a full examination of the important
juristic lesson to be learnt from the South African constitutional
troubles, see Marshall, op. cit., chap. 11.

CHAPTER VII

Page 125. Communication of rules by examples. For a characterization of
the use of precedent in these terms see Levi, ‘An Introduction to
Legal Reasoning’, s. 1 in 15 University of Chicago Law Review (1948).
Wittgenstein in Philosophical Investigations (esp. i, ss. 208—38) makes
many important observations concerning the notions of teaching
and following rules. See the discussion of Wittgenstein in Winch,
The Idea of a Social Science, pp. 24—33, 91-3.

Page 128. Open texture of verbally formulated rules. For the idea of open
texture see Waismann on ‘Verifiability’ in Essays on Logic and Lan-
guage, i (Flew edn.), pp. 117—30. For its relevance to legal reasoning
see Dewey, ‘Logical Method and Law’, 1o Cornell Law Quarterly
(1924); Stone, The Province and Function of Law, chap. vi; Hart,
‘Theory and Definition in Jurisprudence,” 29 PAS Suppl. vol., 1955,
pp- 258-64, and ‘Positivism and the Separation of Law and Morals’,
71 HLR (1958), pp. 606-12.

Page 129. Formalism and conceptualism. Near synonyms for these
expressions, used in legal writings, are ‘mechanical’ or ‘automatic’
jurisprudence, ‘the jurisprudence of conceptions’, ‘the excessive use
of logic’. See Pound, ‘Mechanical Jurisprudence’, 8 Columbia Law
Review (1908) and Interpretations of Legal History, chap. 6. It is not
always clear precisely what vice is referred to in these terms. See
Jensen, The Nature of Legal Argument, chap. i and review by Honoré,
74 LOR (1958), p. 296; Hart, op. cit., 71 HLR, pp. 608-12.

Page 131. Legal standards and specific rules. The most illuminating
general discussion of the character and relationships between these
forms of legal control is in Dickinson, Administrative Justice and the
Supremacy of Law, pp. 128—40.

Page 131. Legal standards implemented by administrative rule-making. In
the United States the federal regulatory agencies such as the Inter-
state Commerce Commission and the Federal Trade Commission
make rules implementing broad standards of ‘fair competition’, ‘just
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and reasonable rates’;, &c. (See Schwartz, An Introduction to American
Administrative Law, pp. 6-18, 33-7.) In England a similar rule-
making function is carried out by the executive though usually with-
out the formal quasi-judicial hearing of interested parties, familiar
in the United States. Cf. the Welfare Regulations made under s. 46
of the Factories Act 1957 and the Building Regulations made under
s. 60 of the same Act. The powers of the Transport Tribunal under
the Transport Act 1947 to settle a ‘charges scheme’ after hearing
objectors approximates more closely to the American model.

Page 132. Standards of care. For an illuminating analysis of the con-
stituents of a duty of care see the opinion of Learned Hand J. in US
v. Carroll Towing Co. (1947), 159 F 2nd 169, 173. For the desirability
of replacing general standards by specific rules see Holmes, 7Ze
Common Law, Lecture, 3, pp. 111-19, criticized in Dickinson,
op. cit., p. 146-50.

Page 133. Control by specific rules. For the conditions making hard
and fast rules rather than flexible standards the appropriate form of
control, see Dickinson, op. cit., pp. 128—32, 145-50.

Page 134. Precedent and the legislative activity of Courts. For a modern
general account of the English use of precedent see R. Cross, Precedent
in English Law (1961). A well-known illustration of the narrowing
process referred to in the text is L. & S. W. Railway Co. v. Gomm
(1880), 20 Ch.D. 562, narrowing the rule in Tulk v. Moxhay (1848),
2 Ph. 774.

Page 136. Varieties of rule-scepticism. American writing on this subject
can be illuminatingly read as a debate. Thus the arguments of
Frank in Law and the Modern Mind (esp. chap. i and Appendix 2,
‘Notes on Rule Fetishism and Realism’), and Llewellyn, The
Bramble Bush, should be considered in the light of Dickinson, ‘Legal
Rules: Their Function in the Process of Decision’, 79 University of
Pennsylvania Law Review (1931); ‘The Law behind the Law’, 29
Columbia Law Review (1929); “The Problem of the Unprovided Case’
in Recueil d’ Etudes sur les sources de droit en honneur de F. Geny, 11 chap.
5; and Kantorowicz, ‘Some Rationalism about Realism’ in 43 Yale

Law Review (1934).

Page 139. The sceptic as a disappointed absolutist. See Miller, ‘Rules and
Exceptions’, 66 International Journal of Ethics (1956).

Page 140. Intuitive application of rules. See Hutcheson, ‘The Judge-
ment Intuitive’; “The Function of the “Hunch” in Judicial Deci-
sion’, 14 Cornell Law Quarterly (1928).

Page 141. “The constitution is what the judges say it is.” This is attributed
to Chief Justice Hughes of the United States in Hendel, Charles Evan
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Hughes and the Supreme Court (1951), pp. 11-12. But see C. E. Hughes,
The Defence Court of the United States (1966 edn.), pp. 37, 41 on the
duty of Judges to interpret the Constitution apart from personal
political views.

Page 149. Alternative analyses of the sovereignty of Parliament. See H. W.
R. Wade, ‘The Basis of Legal Sovereignty’, Cambridge Law Journal
(1955), criticized in Marshall, Parliamentary Sovereignty and the Com-
monwealth, chaps. 4 and 5.

Page 149. Parliamentary sovereignty and divine omnipotence. See Mackie,
‘Evil and Omnipotence’, Mind, 1955, p. 211.

Page 150. Binding or redefining Parliament. On this distinction see
Friedmann, “Trethowan’s Case, Parliamentary Sovereignty and the
Limits of Legal Change’, 24 Australian Law Journal (1950); Cowen,
‘Legislature and Judiciary’, 75 MLR (1952), and 16 MLR (1953);
Dixon, “The Law and the Constitution’, 57 LQR (1935); Marshall,
op. cit., chap. 4.

Page 151. Parliament Acts 1911 and 1949. For the interpretation of these
as authorizing a form of delegated legislation see H. W. R. Wade,
op. cit., and Marshall, op. cit., pp. 44-6.

Page 152. Statute of Westminster, s. 4. The weight of authority sup-
ports the view that the enactment of this section could not consti-
tute an irrevocable termination of the power to enact legislation for
a dominion without its consent. See British Coal Corporation v. The
King (1935), AC 500; Wheare, The Statute of Westminster and Dominion
Status, 5th edn., pp. 297-8; Marshall, op. cit., pp. 146—7. The con-
trary view that ‘Freedom once conferred cannot be revoked’ was
expressed by the South African Courts in Ndlwana v. Hofmeyr (1937),
AD 229 at 237.

CHAPTER VIII

Page 157. Justice as a distinct segment of morality. Aristotle in Nicomachean
Ethics, Book 5, chaps, 1-3, exhibits justice as specifically concerned
with the maintenance or restoration of a balance or proportion
(@vadoyia) between persons. The best modern elucidations of the
idea of justice are Sidgwick, The Method of Ethics, chap. 6, and
Perelman, De la Justice (1945), followed in Ross, On Law and Justice,
chap. 12. There is historical matter of great interest in Del Vecchio’s
Justice, reviewed by Hart in 28 Philosophy (1953).

Page 161. Justice in the application of the law. The temptation to treat
this aspect of justice as exhaustive of the idea of justice perhaps
accounts for Hobbes’s statement that ‘no law can be unjust’
(Leviathan, chap. 30). Austin in The Province, Lecture VI, p. 260 n.,
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expresses the view that ‘just is a term of relative import’ and ‘is
uttered with relation to a determinate law which a speaker assumes
as a standard of comparison’. Thus for him a law may be morally
unjust if ‘tried by’ positive morality or the law of God. Austin
thought that Hobbes merely meant that a law cannot be legally
unjust.

Page 162. Justice and equality. For instructive discussions of the status
of the principle that prima facie human beings should be treated
alike, and its connections with the idea of justice, see Benn and
Peters, Social Principles and the Democratic State, chap. 5, ‘Justice and
Equality’; J. Rawls, ‘Justice as Fairness’, Philosophical Review (1958);
Raphael, ‘Equality and Equity’, 21 Philosophy (1946), and ‘Justice
and Liberty’, 51 PAS (1951-2).

Page 162. Aristotle on slavery. See Politics, i, chap. ii, 3—22. He held
that some who were slaves were not so ‘by nature’ and for them
slavery was not just or expedient.

Page 163. Justice and compensation. This is clearly distinguished by
Aristotle from justice in distribution, op. cit., Book V, chap. 4,
though the unifying principle that there is, in all applications of
the idea of justice, a ‘just’ or proper proportion (&vaioyie) to be
maintained or restored is stressed. See H. Jackson, Book 5 of the
Nicomachean Ethics (Commentary: 1879).

Page 164. Legal compensation for invasions of privacy. For the argument
that the law should recognize the right to privacy and that the prin-
ciples of the common law require its recognition, see Warren and
Brandeis, ‘The Right to Privacy’, 4 HLR (1890) and the dissenting
judgment of Gray J., in Roberson v. Rochester Folding Box Co. (1902),
171 NY 538. The English law of torts does not protect privacy as
such, though it is now extensively protected in the United States.
See for English law Tolley v. J. S. Fry and Sons Ltd. (1931), AC 333.

Page 166. Conflict of justice between individuals and wider social interests.
See the discussion of strict liability and of vicarious liability in tort,
in Prosser on Torts, chaps. 10 and 11, and Friedmann, Law in a
Changing Society, chap. 5. On the justification of strict liability in
crime see Glanville Williams, The Criminal Law, chap. 7; Friedmann,
op. cit., chap. 6.

Page 166. Justice and the ‘common good’. See Benn and Peters, Social
Principles and the Democratic State, chap. 13, where seeking the com-
mon good is identified with acting justly or attending to the inter-
ests of all members of a society in a spirit of impartiality. This
identification of the ‘common good’ with justice is not universally
accepted. See Sidgwick, The Method of Ethics, chap. 3.
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Page 167. Moral obligation. For the need to distinguish the obligation
and duties of social morality both from moral ideals and personal
morality, see Urmson, ‘Saints and Heroes’ in Essays on Moral Phi-
losophy (Melden ed.); Whiteley, ‘On Defining “Morality”’, in 20
Analysis (1960); Strawson, ‘Social Morality and Individual Ideal’ in
Philosophy (1961); Bradley, Ethical Studies, chaps. 5 and 6.

Page 169. The morality of a social group. Austin in The Province uses the
expression ‘positive morality’ to distinguish the actual morality
observed within a society from the ‘law of God’, which constitutes
for him the ultimate standards by which both positive morality and
positive law are to be tested. This marks the very important distinc-
tion between a social morality and those moral principles which
transcend it and are used in criticism of it. Austin’s ‘positive mo-
rality’, however, includes all social rules other than positive law; it
embraces rules of etiquette, games, clubs, and international law, as
well as what is ordinarily thought and spoken of as morality. This
wide use of the term morality obscures too many important distinc-
tions of form and social function. See Chapter X, s. 4.

Page 172. Essential rules. See Chapter IX, s. 2, for the development
of the idea that rules restricting the use of violence and requiring
respect for property and promises constitute a ‘minimum content’
of Natural Law underlying both positive law and social morality.

Pages 172~3. Law and external behaviour. The view criticized in the
text that whereas the law requires external behaviour, and morality
does not, has been inherited by jurists from Kant’s distinction be-
tween juridical and ethical laws. See the General Introduction to
the Metaphysic of Morals in Hastie, Kant’s Philosophy of Law (1887),
pp. 14 and 20—4. A modern restatement of this doctrine is in
Kantorowicz, The Definition of Law, pp. 4351, criticized by Hughes
in ‘The Existence of a Legal System’, 35 New York University LR
(1960).

Page 178. Mens rea and objective standards. See Holmes, The Common
Law, Lecture 11; Hall, Principles of Criminal Law, chaps. 5 and 6;
Hart, ‘Legal Responsibility and Excuses’, in Determinism and Freedom
(ed. Hook).

Page 179. Justification and excuse. On this distinction in the law of
homicide see Kenny, Outlines of Criminal Law (24th edn.), pp. 109~
16. For its general moral importance see Austin, ‘A Plea for
Excuses’, 57 PAS (1956-7); Hart, ‘Prolegomenon to the Principles
of Punishment’, 60 PAS (1959—-60), p. 12. For a similar distinction
see Bentham, Of Laws in General, pp. 121-2 on ‘exemption’ and
‘exculpation’.

CREPANC AT Az e o
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Page 181. Morality, human needs, and interests. For the view that the
criterion for calling a rule a moral rule is that it is the product of
reasoned and impartial consideration of the interests of those affected,
see Benn and Peters, Social Principles of the Democratic State, chap. 2.
Contrast Devlin, The Enforcement of Morals (1959).

CHAPTER IX

Page 185. Natural Law. The existence of a vast literature of com-
ment on classical, scholastic, and modern conceptions of Natural
Law and the ambiguities of the expression ‘positivism’ (see below)
often make it difficult to see precisely what issue is at stake when
Natural Law is opposed to Legal Positivism. An effort is made in
the text to identify one such issue. But very little can be gained
from a discussion of this subject if only secondary sources are
read. Some first-hand acquaintance with the vocabulary and philo-
sophical presuppositions of the primary sources is indispensable.
The following represent an easily accessible minimum. Aristotle,
Physics, ii, chap. 8 (trans. Ross, Oxford); Aquinas, Summa Theologica,
Quaestiones go—7 (available with translation in D’Entréves, Aquinas:
Selected Political Writings, Oxford, 1948); Grotius, On the Law of War
and Peace; Prolegomena (trans. in The Classics of International Law,
vol. 3, Oxford, 1925); Blackstone, Commentaries, Introduction, s. 2.

Page 185. Legal Positivism. The expression ‘positivism’ is used in con-
temporary Anglo-American literature to designate one or more of
the following contentions: (1) that laws are commands of human
beings; (2) that there is no necessary connection between law and
morals, or law as it is and law as it ought to be; (3) that the analysis
or study of meanings of legal concepts is an important study to be
distinguished from (though in no way hostile to) historical inquir-
ies, sociological inquiries, and the critical appraisal of law in terms
of morals, social aims, functions, &c.; (4) that a legal system is a
‘closed logical system’ in which correct decisions can be deduced
from predetermined legal rules by logical means alone; (5) that
moral judgments cannot be established, as statements of fact can,
by rational argument, evidence or proof (‘non cognitivism in eth-
ics’). Bentham and Austin held the views expressed in (1), (2), and
(3) but not those in (4) and (5); Kelsen holds those expressed in
(2), (3), and (5) but not those in (1) or (4). Contention (4) is often
ascribed to ‘analytical jurists’ but apparently without good reason.

In continental literature the expression ‘positivism’ is often used
for the general repudiation of the claim that some principles or
rules of human conduct are discoverable by reason alone. See the
valuable discussion of the ambiguities of ‘positivism’ by Ago,
op. cit., in 51 American Journal of International Law (1957).
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Page 186. Mill on Natural Law. See his Essay on Nature in Nature, the
Utility of Religion and Theism.

Page 187. Blackstone and Bentham on Natural Law. Blackstone, loc. cit.,
and Bentham, Comment on the Commentaries, ss. 1-6.

Page 193. The minimum content of natural law. This empirical version
of natural law is based on Hobbes, Leviathan, chaps. 14 and 15, and
Hume, Treatise of Human Nature, Book I1I, part 2; esp. ss. 2 and
4-7-

Page 200. Huckleberry Finn. Mark Twain’s novel is a profound study
of the moral dilemma created by the existence of a social morality
which runs counter to the sympathies of an individual and to hu-
manitarianism. It is a valuable corrective of the identification of all
morality with the latter.

Page 200. Slavery. For Aristotle a slave was ‘a living instrument’.
(Politics, 1, chaps. 2—4).

Page 203. The influence of morality on law. Valuable studies of the ways
in which the development of law has been influenced by morality are
Ames, ‘Law and Morals’, 22 HLR (1908); Pound, Law and Morals
(1926); Goodhart, English Law and the Moral Law (1953). Austin fully
recognized this factual or causal connection. See The Province,
Lecture V, p. 162.

Page 204. Interpretation. On the place of moral considerations in the
interpretation of law see Lamont, The Value Judgment, pp. 296-31;
Wechsler, ‘“Towards Neutral Principles of Constitutional Law’, 73
HLR i, p. g60; Hart, op. cit., in 71 HLR, pp. 606-15, and Fuller’s
criticism, ib. 661 ad fin. For Austin’s recognition of the area left
open for judicial choice between ‘competing analogies’ and his criti-
cism of the judges’ failure to adapt their decisions to the standard
of utility, see The Lectures, Lectures 37 and 38.

Page 205. Criticism of law and the right of all men to equal consideration.
See Benn and Peters, Social Principles and the Democratic State, chaps.
2 and 5, and Baier, The Moral Point of View, chap. 8, for the view
that the recognition of such a right is not merely one among many
possible moralities but a defining feature of true morality.

Page 206. Principles of legality and justice. See Hall, Principles of
Criminal Law, chap. i and, for the ‘internal morality of law’, see Fuller,
op. cit., 71 HLR (1958), pp. 644-8.

Page 208. Revival of Natural Law doctrines in post-war Germany. See for
a discussion of the later views of G. Radbruch, Hart, and reply by
Fuller in op. cit. in 71 HLR (1958). The discussion there of the
decision of the Oberlandsgericht Bamberg of July 1949, in which a
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wife who had denounced her husband for an offence against a Nazi
statute of 1934 was convicted of unlawfully depriving him of his
freedom, proceeded on the footing that the account of the case in 64
HLR (1951), p. 1005, was correct and that the German court held
the statute of 1934 to be invalid. The accuracy of this account has
recently been challenged by Pappe, ‘On the Validity of Judicial
Decisions in the Nazi Era’, 23 MLR (1960). Dr Pappe’s criticism is
well founded and the case as discussed by Hart should strictly be
regarded as hypothetical. As Dr Pappe shows (op. cit., p. 263), in
the actual case the court (Provincial Court of Appeal), after accept-
ing the theoretical possibility that statutes might be unlawful if they
violated Natural Law, held that the Nazi statute in question did not
violate it; the accused was held guilty of an unlawful deprivation of
liberty since she had no duty to inform, but did so for purely per-
sonal reasons and must have realized that to do so was in the
circumstances ‘contrary to the sound conscience and sense of justice
of all decent human beings’. Dr Pappe’s careful analysis of a deci-
sion of the German Supreme Court in a similar case should be
studied (ib., p. 268 ad fin.).

CHAPTER X

Page 214. ‘Is international law really law?’ For the view that this is a
merely verbal question mistaken for a question of fact see Glanville

Williams, op. cit., in 22 BYBIL (1945).

Page 215. Sources of doubt. For a constructive general survey see
A. H. Campbell, ‘International Law and the Student of Jurispru-
dence’ in 35 Grotius Society Proceedings (1950); Gihl, ‘The Legal
Character and Sources of International Law’ in Scandinavian Studies
in Law (1957).

Pagé 216. ‘How can international law be binding?” This question
(sometimes referred to as ‘the problem of the binding force’ of
international law) is raised by Fischer Williams, Chapters on Current
International Law, pp. 11—27; Brierly, The Law of Nations, 5th edn.
(1955), chap. 2; The Basis of Obligation in International Law (1958),
chap. 1. See also Fitzmaurice, “The Foundations of the Authority of
International Law and the Problem of Enforcement’ in 19 MLR
(1956). These authors do not explicitly discuss the meaning of the
assertion that a system of rules is (or is not) binding.

Page 217. Sanctions in International Law. For the position under Art.
16 of the Covenant of the League of Nations see Fischer Williams,
‘Sanctions under the Covenant’ in 17 BYBIL (1936). For sanctions
under chapter vii of the UN Charter see Kelsen, ‘Sanctions in
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International Law under the Charter of U.N.’, g1 Jowa LR (1946),
and Tucker, ‘The Interpretation of War under present Interna-
tional Law’, 4 The International Law Quarterly (1951). On the Korean
War, see Stone, Legal Controls of International Conflict (1954), chap. ix,
Discourse 14. It is of course arguable that the Uniting for Peace
Resolution showed that the United Nations was not ‘paralyzed’.

Page 220. International Law thought and spoken of as obligatory. See Jessup,
A Modern Law of Nations, chap. 1, and ‘The Reality of International
Law’, 118 Foreign Affairs (1940).

Page 220. The Sovereignty of States. For a clear exposition of the view
that ‘sovereignty is only a name given to so much of the interna-
tional field as is left by law to the individual action of states’ see
Fischer Williams, op. cit., pp. 10-11, 285-99, and Aspects of Modern
International Law, pp. 24-6, and Van Kleffens, ‘Sovereignty and
International Law’, Recueil des Cours (1953), 1, pp. 82-3.

Page 221. The State. For the notion of a ‘state’ and types of depend-
ent states see Brierly, The Law of Nations, chap. 4.

Page 224. Voluntarist and ‘Auto-limitation’ theories. The principal au-
thors are Jellinek, Die Rechtliche Natur der Staatsvertrdge; Triepel, ‘Les
Rapports entre le droit interne et la droit internationale’, Recueil des
Cours (1923). The extreme view is that of Zorn, Grundzige des
Vilkerrechts. See the critical discussion of this form of ‘positivism’ in
Gihl, op. cit., in Scandinavian Studies in Law (1957); Starke, An In-
troduction to International Law, chap. 1; Fischer Williams, Chapters on
Current International Law, pp. 11-16.

Page 224. Obligation and consent. The view that no rule of interna-
tional law is binding on a state without its prior consent, express or
tacit, has been expressed by English courts (see R. v. Keyn 1876, 2
Ex. Div. 63, ‘The Franconia’) and also by the Permanent Court of
International Justice. See The Lotus, PCIJ Series A, No. 1o0.

Page 226. New States and States acquiring maritime territory. See Kelsen,
Principles of International Law, pp. 312-13.

Page 226. Effect on non-parties of general international treaties. See Kelsen,
op. cit., 345 ff.; Starke, op. cit., chap. 1; Brierly, op. cit., chap. vii,
pp. 251-2.

Page 227. Comprehensive use of term ‘morality’. See Austin on ‘positive
morality’ in The Province, Lecture V, pp. 125-9, 141-2.

Page 230. Moral obligation to obey international law. For the view that
this is ‘the foundation’ of international law see Lauterpacht, Intro-
duction to Brierly’s The Base of Obligation in International Law, xviii,
and Brierly, ib., chap. 1.
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Page 232. Treaty imposed by force as legislation. See Scott, “The Legal
Nature of International Law’ in American Journal of International Law
(1907) at pp. 837, 862—4. For criticism of the common description
of general treaties as ‘international legislation’ see Jennings, “The
Progressive Development of International Law and its Codifica-
tion’, 24 BYBIL (1947) at p. 303.

Page 233. Decentralized sanctions. See Kelsen, op. cit., p. 20, and
Tucker in op. cit., ¢ International Law Quarterly (1951).

Page 233. The basic norm of international law. For its formulation as
pacta sunt servanda see Anzilotti, Corso di diritto internazionale (1923), p.
4o0. For the substitution of ‘States ought to behave as they have
customarily behaved’ see Kelsen, General Theory, p. 369, and Prin-
ciples of International Law, p. 418. See the important critical discus-
sion by Gihl, International Legislation (1937) and op. cit. in Scandinavian
Studies in Law (1957), pp. 62 ff. For the fuller development of the
interpretation of international law as containing no basic norm see
Ago, ‘Positive Law and International Law’ in 51 American Journal of
International Law (1957) and Scienza giuridica e diritto internazionale
(1958). Gihl draws the conclusion that in spite of Article 38 of the
Statute of the International Court international law has no formal
sources of law. See for an attempt to formulate for international law
an ‘initial hypothesis’ which seems open to similar criticisms to
those urged in the text, Lauterpacht, The Future of Law in the Inter-
national Community, pp. 420-3.

Page 237. Analogy of content between international law and municipal law.
See Campbell, op. cit. in 35 Grotius Society Proceedings (1950), p. 121
ad fin., and the discussion of treaties and the rules governing acqui-
sition of territory, prescriptions, leases, mandates, servitudes, &c.,
in Lauterpacht, Private Law Sources and Analogies of International Law
(1927).

Page 272. [An alternative beginning to this section is included here,
as it was not discarded.]

Throughout the long sequence of his writings on adjudication
Dworkin has unswervingly maintained his denial that the courts
have discretion in the sense of a law-creating power to decide
cases left incompletely regulated by the existing law. Indeed he
has argued that apart from some trivial exceptions there are no
such cases, since as he has famously said, there is always a single
‘right answer’ to any meaningful question as to what the law is
on any point of law arising in any case.’

' [See his ‘No Right Answer?’ in P. M. S. Hacker and J. Raz (eds.), Law, Morality
and Society (1977), pp. 58—84; reprinted with revisions as ‘Is There Really No Right
Answer in Hard Cases?’ AMP, chap. 5.]
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But notwithstanding this appearance of an unchanging doc-
trine, Dworkin’s later introduction of interpretive ideas into
his legal theory and his claim that all propositions of law are
‘interpretive’ in the special sense which he has given to this
expression, has (as Raz was the first to make clear)® brought the
substance of this position very close to my own in recognizing
that the courts in fact have and frequently exercise a law-creating
discretion. Arguably before the introduction of interpretive ideas
into his theory there seemed to be a great difference between our
respective accounts of adjudication, because Dworkin’s earlier
denial of judicial discretion in the strong sense and his insistence
that there is always a right answer were associated with the idea
that the judge’s role in deciding cases was to discern and enforce
existing law. But this earlier conception which of course conflicted
very sharply with my claim that the courts in deciding cases often
exercise a law-creating discretion does not figure at all in

[The text of the alternative beginning to Section 6 ends at this
point. ]

?* {SeeJ. Raz. ‘Dworkin: A New Link in the Chain’, 74 California Law Review, 1103
(1986) at 1110, 1115-16.]
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